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Civil Aeronautics Board, Economic Regulations, 
Effective June 19, 1953 


[Reprinted from FEpERaL Recister of June 25, 1953] 
TITLE 14—CIVIL AVIATION 
Cuarrer 1—Crvit Arroxavtics Boarp 
Subchapter B—Economie Regulations 
[Reg. ER—186] 


Part 294—Classification and Exemption of Air Carriers 
While Conducting Certain Operations for the Military 
Establishment 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 19th day of June 1953. 


At the present time air carriers conducting operations in 
air transportation for the United States Military Establish- 
ment are required to comply with those provisions of the 
act and the Board’s Economic Regulations which relate to 
tariff filing and observance, as well as with other provisions 
of the act and Economic Regulations. These apply even 
though the service performed for the military is pursuant 
to a long-term agreement issned after advertisement for 
bids by the interested branch of the Defense Department. 
The purpose of this regulation is to provide exemption 
authority as hereinafter set forth to air carriers while per- 
forming operations of the type discussed below for the 
Military Establishment. 


The transport activities performed by air carriers for 
the military vary in nature from individual charter flights, 
sometimes called CAM movements, to extended contract 
operations. While it is possible that some of the latter 
services would be deemed by the Board to be private car- 
riage operations outside the definition of the term ‘‘air 
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transportation”? as set forth in the act, many such long- 
term services performed by air carriers have been and are 
considered air transportation, since the carriage performed 
comes within the area of holding out by the air carriers 
concerned. 


Services by air carriers in air transportation are subject 
to the full economic regulatory controls of the act, regard- 
less of whether the user is the United States government or 
not. Recent past experience of the Board in its adminis- 
tration of certain of the act’s provisions in regard to long- 
term charter operations for the military has indicated the 
desirability of relieving air carriers performing these serv- 
ices from the tariff provisions and from certain other re- 
strictive requirements of the act and the Board’s regula- 
tions. 


Arrangements for the performance of these long-term 
charter operations are generally made after advertisement 


for bids for the service by the interested branch of the 
Defense Department. The terms and conditions under 
which the charters are to be performed, together with the 
commitments of equipment and possible changes therein, 
make it extremely difficult to devise a charter rate which 
would be properly applicable to all such charters. It should 
be borne in mind that the nature of the contracting organi- 
zation as well as the contract renegotiation procedure, ap- 
pear to provide adequate protection from excessive charges 
by the air carriers, while the governmental nature of the 
activities involved will tend to avoid possible harmful dis- 
eriminatory effects which might otherwise arise if this 
type of charter were generally exempt from tariff and rate 
requirements. It therefore appears to the Board that the 
limited exemption of such operations from the tariff and 
rate requirements of the act is in the public interest. 


It should be noted that the exemption authority hereby 
granted is extremely limited. It will apply only to opera- 
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tions performed pursuant to a charter agreement covering 
a period of at least 90 days, but not in excess of one year. 
Moreover, such charter agreement must provide for a mimi- 
mum average of 24 one-way schedules to or from the same 
point (a circle trip to be counted as 2 such schedules), per 
30-day period, which schedules shall be in conformance 
with a pre-agreed schedule pattern. The exemption will 
also apply to any air carrier acting as a sub-contractor 
under such an exemption charter contract. Both charter 
agreements and authorized sub-contracts must be filed with 
the Board prior to the exemption’s becoming effective. The 
exemption will extend to the requirements of sections 401, 
403, 404 (except for obligation to provide safe service, 
equipment, and facilities), and 405 of the act, and Parts 
202, 207, 221, 222, 231, and 233 of the Economic Regula- 
tions, and it will be in addition to any other economic op- 
eration authority held by the carrier concerned. It goes 
without saying that the exemption will apply only with re- 
spect to the operations covered by the contract, and that 
the air carriers will, in regard to their other operations, be 
subject to all other provisions prescribed by or pursuant to 
law to which the air carrier concerned would otherwise be 
subject. 


Interested persons have been afforded an opportunity to 
participate in the making of this rule and due consideration 
has been given to all relevant matter presented. Since this 
regulation is one granting an exemption, it may be made 
effective on less than 30 days’ notice. 


In consideration of the foregoing, the Civil Aeronautics 
Board finds that, to the extent and subject to the limitations 
hereinafter provided, the enforcement of the provisions of 
Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the rules and regulations issued thereunder is or would 
be an undue burden on those air carriers coming within the 
classification of ‘‘military operations carriers’’ hereinafter 
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established, by reason of the limited extent of and the un- 
usual circumstances affecting the operations of such class of 
air carriers and is not in the public interest. 


Accordingly, the Civil Aeronautics Board hereby amends 
the Economic Regulations (14 CFR Chapter I), effective 
immediately, by adding thereto a new Part 294, to read as 
follows: 


Sec. 

294.1 Definitions. 

294.2 Classification. 

294.3 Exemption. 

294.4 Scope of exemption. 
294.5 Regulation. 


AvutTHority: §§ 294.1 to 294.5 issued under sec. 205, 52 
Stat. 984; 49 U.S.C. 425. Interpret or apply sec. 416, 52 
Stat. 1004; 49 U.S.C. 426. 


§ 294.1 Definitions. (a) ‘‘Air carrier’’ shall have the 
meaning ascribed to it by the Civil Aeronautics Act. 


(b) ‘Military operations charter agreement’’ shall mean 
a contract between an air carrier and any Department of 
the Military Establishment of the United States which has 
been filed with the Civil Aeronautics Board by the air car- 
rier (1) whereby the air carrier undertakes to perform air 
transportation services for or on behalf of such Department 
on an average of at least 24 one-way schedules to or from 
the same point (counting circle trips as two such schedules) 
per 30-day period, (2) which provides for a definite sched- 
ule pattern, and (3) the duration of which is not less than 
90 days and not more than one year. It also includes any 
authorized sub-contract thereunder. 


(ce) ‘‘Party’’ shall mean the air carrier entering into a 
military operations charter agreement and any other air 
carrier or air carriers performing services thereunder pur- 
suant to an authorized subcontract with the prime con- 
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tracting air carrier which has been filed with the Board by 
the sub-contractor. 


§ 294.2 Classification. There is hereby established a class 
of air carriers, designated as Military Operations Carriers, 
composed of all air carriers who hold currently effective 
authorization from the Board to engage in air transporta- 
tion and who are parties to currently effective and unexe- 
euted military operation charter agreements as defined in 
§ 294.1. 


§ 294.3. Exemption. Subject to the provisions of this 
part, Military Operations Carriers are hereby exempted 
from the following requirements of the Civil 
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Aeronautics Act of 1938, as amended, and of the Board’s 
Economic Regulations: 


Section 401 of the Civil Aeronautics Act. 
Section 403 of the Civil Aeronautics Act. 


Section 404 of the Civil Aeronautics Act (except for obli- 
gation to provide safe service, equipment and facilities). 


Section 405 of the Civil Aeronautics Act. 
Part 202 of the Economic Regulations. 
Part 207 of the Economic Regulations. 
Part 221 of the Economic Regulations. 
Part 222 of the Economie Regulations. 
Part 231 of the Economic Regulations. 
Part 233 of the Economic Regulations. 


§ 294.4 Scope of exemption. The exemption granted in 
this part shall extend only to operations conducted pur- 
suant to military operations charter agreements which have 
been filed with the Board and shall in no way affect the 
obligation of Military Operations Carriers to abide by the 
act and the Board’s Economic Regulations with respect to 
other air transportation performed; Provided, That the au- 
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anti-discrimination provisions of section 404. These latter 
exemptions we found to be necessary since tariffs embody- 
ing rates set out in bids to the Military could not meet the 
requirements of the Act or of the Board’s Regulations. 


In recent years, the Board has devoted substantial time 
and effort to reconcile the Military’s competitive bid sys- 
tem with the tariff filing requirements of the Act, including 
representation on a joint CAB-Defense Department work- 
ing group established in 1958. No satisfactory solution to 
this problem was developed. The Board therefore pub- 
lished a proposed policy statement entitled Rates for Mili- 
tary Traffic (24 F. R 1866) containing minimum rates con- 
sidered economical for the movement of both plane-load and 
individual military traffic? In view of the nonconcurrence 
of the Defense Department and the strong division of inter- 
est among the air carriers as to this problem, the Board 
decided not to adopt the proposed policy statement,® but to 
continue to make available Title IV exemptions to air 
carriers who are successful bidders on MATS augmenta- 
tion contracts. This order implements that decision. 


Applications for exemptions from sections 403 and 404 
of the Act have been received from the carriers who have 
been awarded MATS contracts for the coming contract 
period. The Board has obtained economic data from the 
successful carrier bidders for MATS long term fixed con- 
tracts. Such data do not permit a conclusion that the con- 
tract prices are uneconomic. In this connection, it should 
be noted that the Board is without statutory power—a 
power which it has requested repeatedly from the Con- 
gress—to fix and determine reasonable rates for air trans- 
portation between the United States and other countries. 


2The Board lacks the statutory authority to prescribe just and reasonable 
rates in foreign air transportation; therefore, it could only state what it 
considered economical rates for the movement of military traffic. 


3CAB Release 59-21, June 11, 1959. 
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The Board finds that if the exemption authority were not 
granted herein it would create economic hardships for the 
air carriers; that the exemption authority is necessary in 
the interest of national defense; that the circumstances 
which warranted earlier grants of similar exemptions con- 
tinue to exist. The Board, in granting this exemption, also 
has taken into account the various pertinent considerations 
and findings contained in our concurrent order granting 
exemption from section 401 of the Act with respect to mili- 
tary charter operations (Order No. B-14485). 


Part 294 grants exemptions from sections 401, 403, 404, 
and 405 of the Act and specific Board regulations to air car- 
riers engaged in charter operations pursuant to contracts 
with the Military, but contains in sections 294.1(b) (1) and 
294.1(b) (2) thereof, the requirements that the charter must 
provide for a minimmum average of 24 one-way schedules 
to and from the same point per 30-day period, and must 


provide for a definite schedule pattern. 


Since the promulgation of Part 294, there has been a 
revision in the form of the military contract which has 
raised a question as to the technical applicability of Part 
994. In order to resolve this question, we are here provid- 
ing for certain exemptions from requirements currently 
contained in the regulation. In prior years such provision 
was made by individual exemption order issued to all 
classes of carriers. In order to alleviate the administra- 
tive burden on the carriers and to the Board of acting upon 
individual applications for exemptions from sections 403 
and 404, we have determined that it would be more appro- 
priate to issue an order providing for exemption from the 
requirements contained in sections 294.1(b)(1) and 294.1 
(b) (2) of Part 294. 


Accordingly, we conclude that the enforcement of the 
provisions now contained in sections 294.1(b) (1) and 294.1 
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(b)(2) of Part 294 of our regulations places an undue bur- 
den on the air carriers by reason of the limited extent of 
and unusual circumstances affecting the operations of such 
air carriers and is not in the public interest.‘ 


Therefore, pursuant to sections 204(a) and 416(b) of the 
Federal Aviation Act of 1958, Ir Is Orperep Tuat: 


Air carriers who otherwise meet the requirements of Part 
294 of the Board’s Economic Regulations (14 CFR Part 
294) are hereby exempt, for the period October 1, 1959 
through September 30, 1960, from the provisions contained 
in sections 294.1(b)(1) and 294.1(b) (2) thereof. 

By the Civil Aeronautics Board: 

/3/ Masex McCart 


Mabel MeCart 
(SEAL) Acting Secretary 
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Order No. E-15151 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 26th day of April, 1960 
Dockets 11236 


11239 
11257 


In the matter of the applications of certain air carriers 
for exemption under section 416(b) of the Act to per- 
form service under military contracts. 


4In taking this action the Board has reviewed the applications of Overseas 
National Airways, Inc. in Docket No. 8833, as well as the objection thereto by 
Seaboard & Western, and also the application of Alaska Airlines, Inc. in 
Docket No. 10871. Our action herein effectively disposes of these various 
filings. 
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Order 


The Board, after extensive study of the problems arising 
from the bidding procedures used by the Military in the 
procurement of civil airlift, decided in September 1959* to 
grant the carriers engaged in such charter operations ex- 
emptions from certain restrictive provisions of Part 294 
of the Board’s Economic Regulations (14 CFR 294)? so as 
to enable the carriers to carry out their contracts with the 
Military pursuant to the general exemption contained in 
Part 294. The exemption was based upon the Military’s 
then existing bidding procedures, and was designed to 
relieve the carriers and the Board from the administrative 
burden associated with the applying for and issuance of 
exemptions on an individual basis. 


In March of this year Seaboard & Western Airlines, Inc. 
(Seaboard) applied for, in Docket 11201, and was granted* 
an exemption from sections 403 and 404 of the Federal 
Aviation Act of 1958 (Act). This exemption was necessary 


6 
in order to permit Seaboard to perform certain military 
charters pursuant to a contract with the Military which was 
for less than 90 days and thus did not qualify for the 
exemption authority contained in Part 294. Subsequently, 
Flying Tiger Line, Inc. (Flying Tiger), Docket 11239,Slick 
Airways, Ine. (Slick), Docket 11236, and Trans World Air- 
lines, Ine. (Trans World), Docket 11257, filed applications 
requesting similar exemptions from sections 403 and 404. 


1 Order No. E-14484, September 25, 1959. 


2Part 294 grants air carriers engaged in military charter operations an 
exemption from sections 401, 403, 404, and 405 of the Federal Aviation Act 
of 1958 providing such carricrs meet certain requirements. The principal 
requirements are that the charter agreement provide: (1) at least 24 one-way 
schedules to or from the same point per 30-day period, (2) a definite schedule 
pattern, and (3) the duration of the contract be for not less than 90 days 
and not more than one year. Order B-14484 granted air carriers an exemption 
from (1) and (2) above. 

3 Order E-15037, March 24, 1960. 
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The operations with respect to which these carriers seek 
exemption are pursuant to a short-term fixed-type of con- 
tract instead of the call-type contract. The essential dif- 
ference between the two contracts is that the call-type of 
contract was for at least 90 days, while the short-term 
fixed contract is for less than 60 days. 


The Board has reviewed the applications of the afore- 
mentioned carriers and concludes that, for the reasons set 
forth in Order B-14484,* the carriers should be granted the 
necessary exemption authority in order to conduct charter 
operations for the Military pursuant to short-term fixed 
contracts. In order to avoid the necessity for individual 
processing of similar exemptions in the future, we will, 
consistent with the procedures followed in Order E-14484, 
grant air carriers engaged in military charter operations 
an exemption from section 294.1(b) (3) of Part 294, thereby 
relieving them from complying with the requirement that 
such contracts be of at least 90 days duration and not more 
than one year. 


Accordingly, we conclude that the enforcement of the 
provisions now contained in section 294.1(b)(3) of Part 
294 of the Board’s Economic Regulations places an undue 
burden on the air carriers by reason of the limited extent 
of and unusual circumstances affecting the operations of 
such air carriers and is not in the public interest. 


Therefore, pursuant to section 204(a) and 416(b) of the 
Federal Aviation Act of 1958, Ir Is Orperep THat: 


1. Air carriers who otherwise meet the requirements of 
Part 294 of the Board’s Economic Regulations (14 CFR 
Part 294) are hereby exempt from the date of this order 
through September 30, 1960, from the provisions contained 
in section 294.1(b) (3) thereof. 


4 The entire subject of military exemptions as authorized in Order E-14484 
will shortly be reviewed by the Board. 
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2. The applications for exemption filed by Slick Airways, 
Ine, Docket 11236, Flying Tiger Line Inc. Docket 
11239, and Trans World Airlines, Inc., Docket 11257, are 
denied except to the extent granted herein. 


By the Civil Aeronautics Board: 
/s/ Maset McCart 


Mabel McCart 
(SEAL) Acting Secretary 
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Received Docket Section Aug 22 ’60 
BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
Docket No. 11731 
In the Matter of the Joint Applications of 
Aaxico Arruinss, Inc. 
Carrrot Airways, Inc. 


Presipent ArRLines, Inc. 
Wortp Airways, Inc. 


for an Exemption pursuant to Section 416 from certain 
provisions of Title IV of the Federal Aviation Act of 1958 


Joint Exemption Applications 


AAXICO Airlines, Inc., a certificated all-cargo carrier, 
Capitol Airways, Inc., President Airlines, Inc., and World 
Airways, Inc., supplemental carriers (collectively referred 
to herein as ‘‘Applicants’’), hereby jointly and severally 
apply for Exemption Authority pursuant to Section 416 
from certain provisions of Title IV of the Federal Aviation 
Act of 1958 and the Board’s applicable Regulations. In 
support of this application, the Applicants respectfully 
allege as follows: 
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1. The Applicants apply for the renewal and/or continu- 
ation of all of the so-called ‘‘military exemptions’’ for a 
period of two years from September 30, 1960. This in- 
cludes the authority most recently granted in Docket No. 
4870 et al., by Order No. B-14485, September 25, 1959; 
that most recently granted in Dockets 11364, 11405 and 
11433 by Order No. E-15459, dated June 28, 1960; and Part 
994 of the Economic Regulations (as amended by Order 
No. E-14484, dated September 25, 1959), as to which the 
Board has issued a Notice to Repeal, dated July 28, 1960, 
in Docket No. 11659. 


2. The Applicants have been, are now and/or plan to be 
engaged in furnishing air transportation for the military 
establishment. They now have the equipment and person- 
nel necessary to perform such services. All details con- 
cerning these matters will be submitted to the Board at the 
evidentiary hearing which has been requested simultane- 
ously with the filing of this application. 


9 
3. The enforcement of the Act so as to interfere with 
the furnishing by the Applicants of air transportation to 
the military establishment is an undue burden and is not 
in the public interest, as noted by the Board in Order No. 
J-14485, September 25, 1959, at page 5 of the mimeo- 
graphed order: 

«¢. since the military establishment does not con- 
fine itself to the use of only certain carriers but rather 
obtains its services through a competitive bidding pro- 
cedure, it is readily apparent that the successful bid- 
der, if not already authorized to perform the service 
under its basic operating authority, would not be able 
to process a certificate application in time to perform 
the service. Moreover, and apart from this factor, the 
expense of a certificate proceeding in some instances 
would be out of all proportion to the value of the 
service from the carrier’s standpoint. Finally, in view 
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of the fact that our decision to extend the exemptions 
as to the various classes of carriers rests upon the 
basic considerations heretofore outlined, a refusal to 
continue the blanket exemption and a change to in- 
dividual exemptions to named carriers for specific 
services would serve no useful purpose, but would 
merely impose an unnecessary burden on the carriers 
seeking relief and would subject them and the military 
establishment to unnecessary and undesirable uncer- 
tainties.’’ 


The Applicants have in the past and are today furnishing 
the military establishment air transportation which is both 
efficient and economical; the necessary economic authority 
to do this in the future is required in the public interest. 

4, In support of this Application the Applicants incor- 
porate by reference the comments attached as Exhibit A 
to the Motion for an Evidentiary Hearing filed simultane- 
ously herewith. 

Wuererore, the Applicants request the renewal and/or 
extension of all of the so-called ‘‘military exemptions’’ in 
order that they may continue to provide in the future, as 
they have in the past, air transportation services for the 
military. The Applicants request such other, further and 
different economic authority as may be appropriate under 
the circumstances. 


Respectfully submitted, 


Jerrotp Scout, JR. 
Lear & Scourr 


Counsel for 

AAXICO Airlines, Inc. 
Capitol Airways, Inc. 
President Airlines, Inc. 
World Airways, Inc. 


August 22, 1960 
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BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 11731 
In the Matter of the Joint Applications of 


Aaxico Amutvgs, Inc. 
Carrrot Arrways, Inc. 
Preswent Amines, Inc. 
Wortp Amways, Inc. 


for an Exemption pursuant to Section 416 from certain 
provisions of Title IV of the Federal Aviation Act of 1958 


Motion for Evidentiary Hearing 


11 
AAXICO Airlines, Inc., a certificated all-cargo carrier, 


Capitol Airways, Inc., President Airlines, Inc., and World 
Airways, Inc., supplemental air carriers, (collectively re- 
ferred to herein as ‘‘Applicants’’) have simultaneously 
with this Motion filed Joint Applications for certain Ex- 
emption Authority. These carriers now move for an evi- 
dentiary hearing in connection with said applications, and 
in support thereof respectfully allege as follows: 


1. So-called ‘‘military exemptions”? have been granted, 
inter alia, to certificated all cargo carriers and supple- 
mental carriers without interruption and almost as a matter 
of routine since 1951. For example, in Docket No. 4870 
et al., the Board Orders include: B-5166; E-5631; B-6740; 
B-7933; -7957; E-8784; E-9756; E-10415; E-10788 ; 
B-11501; B-11514; E-11972; E-13137; E-14149 and most 
recently H-14485, dated September 25, 1959. Other ex- 
emption authority with respect to the so-called ferry 
mileage problem was granted in Docket 11364, 11405 and 
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11433, the most recent order being H-15459, dated June 
28, 1960. 


The aforesaid authority was augmented by Part 294 of 
the Board’s Economic Regulations which became effective 
June 19, 1953. This general exemption was enlarged by 
Order No. E-14484, adopted September 25, 1959. Part 294 
has no expiration date, no even a reservation of authority 
to terminate, although on July 28, 1960 the Board issued 
a Notice of Proposed Rule Making to repeal this Part. The 
other ‘‘military exemptions’’ expire September 30, 1960. 


12 
2. Pursuant to the aforesaid military exemptions, the 
Applicants have developed substantial business and in- 
vested substantial sums, as the Board itself recognized in 
Order No. E-14485, September 25, 1959: 


‘¢Carriers in each of the classes have for a number 
of years participated on a substantial basis in the 


furnishing of the needed airlift, and this military busi- 
ness has become an important part of their over-all 
transportation activities.”’ 


A similar point was recently made by the Board in the 

Volumair Case, Order No. E-15077, dated April 6, 1960, at 

pages 5-6 of the mimeographed opinion: 
“‘Since the Board’s interim decision in the Large Ir- 
regular Air Carrier Investigation, Docket 5132 et al., 
the supplementals as a class have in fact been largely 
dependent on charter operations for their existence. 
For example, in 1955 the supplemental industry 
grossed $42,000,000 from civilian and military charter 
operations as opposed to $24,800,000 from other trans- 
port operations. In the twelve-month period ended 
June 30, 1959, the supplemental industry grossed 
$43,400,000 from civilian and military charter opera- 
tions as opposed to $21,000,000 from other transport 
operations.”’ 
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This is further evident from the figures shown in Appen- 
dix A to Exhibit A, which is attached hereto and incorpo- 
rated by reference. 


3. Although the Applicants concede that the military 
exemptions may not in themselves constitute property 
rights, such property rights have been acquired in depend- 
ence upon these Government permits. Under these circum- 
stances, the Applicants contend that the military exemp- 
tions cannot be withdrawn, suspended, revoked, or annulled 
without according the Applicants due process of law as 
required by the Constitution of the United States. Stand- 
ard Airlines v. Civil Aeronautics Board, 177 F. 2d 18 (App. 
D.C. 1948) ; L. B. Wilson, Inc. v. Federal Communications 
Commission, 170 F. 24 793 (App. D.C. 1948); WJR, The 
Goodwill Station, Inc. v. Federal Communications Commis- 
sion, 174 F. 2d 226 (App. D.C. 1948). This point has been 
more fully developed in comments submitted by the Appli- 
cants in connection with the Proposed Repeal of Part 294; 
these comments are attached to this Motion as Exhibit A, 
and are fully and completely incorporated by reference. 
Under the circumstances, due process requires an eviden- 
tiary hearing. In addition to the constitutional guarantees, 
the Applicants rely on Section 9 (b) of the Administrative 
Procedure Act, 5 USCA 1008(b), as to those of the military 
exemptions which by their terms are otherwise due to 
expire on September 30, 1960. 


13 
Applicants contend that by reason of timely filed applica- 
tions such authority will continue in effect until the Board 
has properly acted on such applications. 


1 The sixty day filing requirement of Part 290 is inapplicable by reason of 
(1) the Board’s abrupt change of a 10-year policy 60 days before the expira- 
tion date of certain of the military exemptions; (2) the Petition filed by 
the Applicants, other than President, on July 18, 1960 which requested a 
hearing with respect to the entire problem and a continuation of the military 
exemptions in the meanwhile; and (3) the Board’s consistent procedure of 
renewing various of the so-called military exemptions on less than 60 days 
notice. 
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Wauenerore, the Applicants request, on the basis of con- 
stitutional and statutory guarantees, an evidentiary hear- 
ing on their applications that all of the so-called military 
exemptions be continued. The Applicants request such 
other and further relief as may be appropriate. 


Respectfully submitted, 


Jenrotp Scourt, JR. 
Lear & Scourr 


Counsel for 

AAXICO Airlimes, Inc. 
Capitol Airways, Inc. 
President Airlines, Inc. 
World Airways, Inc. 


August 22, 1960 


— 
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EXHIBIT A 


LAW OFFICES 
LEAR AND SCOUTT 
Cafritz Building 
Washington 6, D. C. 
August 22, 1960 


Docket Section 
Civil Aeronautics Board 
Washington 25, D. C. 
Re: Proposed Repeal of Part 294 of the Economic 
Regulations of the Civil Aeronautics Board, 
Docket No. 11659 
Gentlemen: 


On behalf of AAXICO Airlines, Inc., Capitol Airways, 
Inc., President Airlines, Ine. and World Airways, Inc., we 
are submitting herewith comments with respect to the Pro- 
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posed Repeal of Part 294 of the Board’s Economic Regula- 
tions. It is the position of these carriers: 


1. That the proposed action is both ill-conceived and 
premature ; 


. That the proposal represents an attempt to regulate 
rates in foreign air transportation over which the 
Board has no statutory authority ; 


. That the proposed action cannot legally be taken with- 
out a hearing as required by the Due Process clause of 
the Constitution. 


I. Tue Prorosep Action Is Bern Int-Concetvep 
AND PREMATURE 


The Notice of Proposed Rule Making, Mr. Gillilland’s 
letter to Secretary Gates on June 24, 1960, and Mr. Juan 
T'rippe’s testimony before the Rivers Committee (Hearings 
before the Special Subcommittee on National Military Air- 
lift, 86th Cong., 2d Sess., p. 4730) attribute the blanket 
military exemptions to the Korean conflict. The fact of the 
matter is, however, that Part 294 was promulgated June 
19, 1953—three years after the Korean conflict started! 
Moreover, the explanatory data which accompanied the re- 
lease of Part 294 makes no reference whatever to the 
emergency situation created by the Korean conflict and the 
assumption that this emergency situation formed the back- 
ground for Part 294 appears unwarranted. 


A second assumption made in the Notice of Proposed 
Rule Making is that the regular route carriers are now 
able to handle the military traffic on 
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their scheduled services, where as previously they could 
not. The facts available to us do not support this conclu- 
sion. The passenger load factors for Northwest, Pan 
American and TWA are just as high today as they were 
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at the time of the Korean conflict, and equipment utilization 
has increased! The least that can be said is that there is 
a factual question on this point which the Board assumed 
to be true. 


A third assumption made in the Notice of Proposed Rule 
Making is that as a result of competitive bidding the finan- 
cial stability of many of the carriers engaged in military 
transportation has been endangered. The proposed Rule is 
not designed to strengthen the Supplemental Carriers, but 
to deprive them of the opportunity to compete in the mili- 
tary market; so we need not consider the financial stability 
of this class of carriers, because the Board obviously is 
not. But as to the regular route carriers, the assumption 
is not supported by the facts. In 1950, Northwest had an 
operating loss of $199,000; in 1959, a profit of $9,182,000. 
In 1950, Pan American had an operating profit of 
$3,392,000; in 1959, a profit of $15,128,000. In 1950, TWA 
had an operating profit of $11,673,000; in 1959, a profit of 


$18,495,000. The three principal beneficiaries of the Board’s 
program don’t reflect the financial instability attributed to 
them. Moreover, two of them (Northwest and Pan Amer- 
ican) were heavily subsidized in 1950, none was subsidized 
in 1959. 


The proposed action is premature in advance of an agree- 
ment between the CAB and the Air Force as to what con- 
stitutes ‘‘fair and reasonable’’ rates. 


In this connection, the Chairman’s letter of July 18, 1960 
to the Secretary of Defense is of vital importance in defin- 
ing the criteria which will be used in granting individual 
exemptions once the blanket exemption has ben terminated. 


‘The Board, in passing upon individual exemption 
applications from ‘air carriers’ as defined in the Act 
will give great weight to the following considerations, 
if they are present: 
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a) The rates agreed upon are deemed by the Board 
to be fair and reasonable. 


b) The carrier has executed a CRAF Standby Con- 
tract. 


c) The Secretary of the Air Force or his designee 
has determined that the contract is in the interest 
of National Defense. 
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“The Board understands that in seeking acceptable 
rates that will be fair and reasonable, the Department 
of Defense will analyze rates proposed by a carrier on 
the basis of a breakout of costs and profits in accord- 
ance with the CAB Uniform System of Accounts and 
that such analysis, together with the breakout of costs 
and profits, will be available to the Board.” 


It is unlikely that two independent agencies motivated by 
identical objectives would ever agree what constitutes ‘‘fair 
and reasonable’”’ rates for foreign military air transpor- 
tation. It is even less likely that there should be such agree- 
ment when the objectives of the Department of Defense is 
to secure transportation at the lowest possible price and 
the objectives of the Civil Aeronautics Board would be for 
the carriers to charge the highest possible price. Until, 
therefore, the potential inter-agency controversy has been 
resolved the present procedures for handling compliance 
with applicable CAB rules and regulations should remain 
unchanged. 


This alleged disagreement in position between the De- 
partment of Defense and the Civil Aeronautics Board is 
based on these considerations. In the Certificated Air Car- 
rier Military Tender Investigation, Order E-13536, Feb- 
ruary 25, 1959, one of the Board’s outstanding Examiners 
concluded that a 10% discount from first class passenger 
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fares was unlawful as being unjustly discriminatory, un- 
just and unreasonable, unduly prejudicial and adverse to 
the public interest. Three Members of the Board disagreed 
and approved the aforesaid 10% discount. Shortly there- 
after in the Statement of General Policy in connection with 
the issuance of Part 399 on March 10, 1959 the Board con- 
cluded that a reduction for MATS traffic on the order of 
15% was warranted. To the best of our knowledge the 
Civil Aeronautics Board has never suggested that a larger 
discount from published tariffs would be ‘‘fair and reason- 
able’’. 


The military, on the other hand, has been purchasing 
transportation at rates as low as 30% to 50% of published 
tariffs. The reconciliation of these differences should be 
made prior to the time the Board freezes on a policy where- 
by military transportation is to be handled, 


The Board will recall that the proposed Part 399 was 
designed to achieve substantial similar results to those 
outlined in the Notice of Proposed Rule Making, dated 
July 28, 1960. Moreover, it would seem that this 
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determination of what constitutes ‘‘fair and reasonable’ 
rates is one which depends upon a further showing by the 
air carriers concerned. The Board is already in possession 
of such statistical data on which to make such a determi- 
nation. 


The proposed Rule is premature for another reason. The 
criteria for granting individual exemptions have not yet 
been determined, or at least they have not been announced. 
Such announcements as have been made are confusing at 
best. The stated intention in the Chairman’s letter to 
Secretary Gates on June 24, 1960, which intention is reit- 
erated in the Notice of Proposed Rule Making, is that much 
of the military traffic (which previously moved in plane- 
load charters) can now move at tariff rates in scheduled 
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services. However, in response to Mr. Sharp on July 18, 
1960, the Chairman stated that all carriers would be eligible 
and the stated criteria for individual exemptions do not in- 
clude a priority for carriers with regular route authority. 
We find these statements at worst, contradictory, and at 
best, incomplete. We are entitled to know the rules in ad- 
vance of the game. 


IL Tue Proprosan REPRESENTS An Arrempr To REGULATE 
Raves ix Foreign Am TRANSPORTATION OVER Wuica 
HE Boarp Has No Srarurory AUTHORITY. 


The Chairman’s letter of July 18, 1960 to Secretary Gates 
(a portion of which is quoted above) itemizes three factors 
to be considered in the granting or withholding of exemp- 
tions. Two are within the exclusive prerogative of the 
Secretary of Defense, and only the third, i.e., the fairness 
and reasonableness of rates, is & matter which the Civil 
Aeronautics Board may be concerned. To step from con- 


cern, however, to an assertion of jurisdiction over the fair- 
ness and reasonableness of foreign military rates is to 
make a sharp departure from all applicable CAB prece- 
dents. 


In Order E-13040, September 30, 1958, the Board affirmed 
its lack of power to regulate the foreign military air trans- 
portation market. 


««. . In part, the inadequacy of this approach to the 
problem stems from the fact that the Board’s rate 
control powers with respect to international air trans- 
portation are severely limited under existing statutory 
law® so that the Board cannot prescribe reasonable 
rates nor can it suspend prior to implementation a rate 
which it deems discriminatory. Under 


—— 


6 The Board has for many years sought to broaden its rate control 
powers in this area.’’ 
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these circumstances, the Board has no effective control 
over tariffs for international traffic. 


And at page 4 the Board further laments its inability to 
regulate in this area: 


“<Under these circumstances, the Board is faced with 
a most difficult decision. It is seriously concerned with 
the long term implications of military augmentation 
service at rates such as those involved in certain of the 
contracts which have been awarded. However, a re-_ 
fusal to continue the exemption authorizations which 
have heretofore been a matter of routine would not 
resolve this problem. As heretofore noted, the Board 
cannot legally establish a rate floor or prescribe rea- 
sonable rates for this traffic, nor can it effectively pre- 
clude resort to competitive bidding for MATS aug- 
mentation airlift even if it were to insist upon formal 


compliance with tariff filing requirements. Under 
these circumstances a refusal to grant the carriers con- 
cerned necessary exemptions from the Act would in 
all probability only defer for a relatively short period 
the time when the Board would again be faced with its 
lack of effective power to resolve the situation.? 


9 Even these carriers which have suggested that the Board refuse to 
extend the exemption authorization necessary for ‘ormance of the 
firm contracts recognize that MATS has taken the view that it is under 
a general legal obligation to contract for airlift under bid procedures 
and that substitute airlift would probably be so purchased.’’ 


This same lack of effective control was reiterated in the 


Statement of General Policy on March 10, 1959 referred to 
above. 


We think it of particular significance that in each year 
since 1942 (with the exception of the two war years of 1944 
and 1945 when no legislative recommendations were made) 
the Civil Aeronautics Board has asked Congress for author- 
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ity to prescribe passenger and property rates in foreign 
air transportation. Obviously, Congress has seen fit to 
withhold the grant of such power. 


This same point is also made in the Board’s latest An- 
nual Report of 1959 to the Congress at page 5: 


‘<The sole power now possessed by the Board (apart 
from the Board’s power to disapprove agreements 
among air carriers and foreign air carriers fixing rates 
and practices in foreign air transportation) is that of 
ordering a carrier in foreign air transportation to re- 
move a discrimination in its rate structure if, after 
notice and hearing, such a discrimination is found to 
exist. Thus, the Board has no summary power to stop 
any carrier in foreign air transportation from placing 
into effect any rate, fare, or practice it elects; and 
even after full hearing, its power to order any change 
is restricted to the limited area of removing discrimina- 
tion. (S. 1553, H.-R. 7596)’ (p. 5). 
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In this same Report the Board noted that its attempt to 
prescribe a minimum rate level was frustrated: 


‘“‘During the year considerable efforts were devoted 
by the Board to the problem of bidding procedures of 
the Military Air Transport Service insofar as they may 
be leading toward uneconomical rates and destructive 
competition for military augmentation airlift. 


‘¢A joint Department of Defense-Civil Aeronautics 
Board staff working group held a number of meetings 
to determine whether an agreed solution might be 
reached as between the two agencies. When it ap- 
peared to the Board that such agreement could not be 
achieved, the Board independently published for com- 
ment by the industry, the Department of Defense, and 
other interested persons a proposed policy statement 
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(part 399 of the Economic Regulations) dealing with 
establishment of minimum rates for military charters 
and a procedure for allocating certain types of mili- 
tary traffic on a space-available basis to the certificated 
carriers. 


“This tentative action was taken with the full knowl- 
edge of the severe statutory limitations on the Board’s 
powers in this field. The Board’s plan, to be success- 
ful, required the cooperation of the Department of 
Defense and the air carriers. The comments received 
by the Board in response to the draft policy disclosed 
opposition by the Department of Defense to any revi- 
sion of its contracting practices as well as a strong 
division of interest among the air carriers. 


“Accordingly, the Board on June 11, 1959, an- 
nounced that it would not adopt its proposed statement 
of policy on rates for military traffic. The Board’s 
release noted that a solution of the uneconomical bid- 


ding procedures required either grant of additional 
statutory rate powers to the Board or administrative 
action by the Department of Defense to amend its bid- 
ding processes.” (p. 31) 


It is our position that since the announced intention to 
return to the practice of granting individual exemptions is 
predicated in very substantial part on @ desire to regulate 
the fairness and reasonableness of foreign air transporta- 
tion rates the Board is exceeding its statutory authority. 
It cannot legally do indirectly what it is not authorized to 
do directly. See: Western Airlines v. C.A.B., 347 US. 
67 (1954); U. S. v. Seatrain Lines, 329 US. 424 (1947). 


The comments with respect to the two points are, of 
course, limited to foreign air transportation rates. We 
recognize the Board’s right to regulate interstate and over- 
seas air transportation rates; the only question in connec- 
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tion with this problem is whether, for example, Loam con- 
stitutes ‘‘air transportation”’. 


20 


IIL. Tue Boarp Is Lecatzy Osticatep To GRANT THE 
Appricants An Evipentiary Hearne 


Part 294 of the Board’s Economic Regulations as 
amended by Order No. B-14484, September 25, 1959, has 
granted to the applicants a ‘‘license’’ as that term is used 
in the Administrative Procedure Act, where it is defined as 
follows in 5 U.S.C.A. 1001(e) : 


“¢ ‘License’ includes the whole or part of any agency 
permit, certificate, approval, registry, charter member- 
ship, statutory exemption or other form of permis- 
sion.’’ (Emphasis added). 


Pursuant to the aforesaid license AAXICO, Capitol, Presi- 
dent and World have acquired substantial investments in 
their equipment and personnel in order to provide air 
transportation services for the military establishment.* Ob- 
viously, these carriers have a place in the national air 
transportation system, otherwise they would not have been 
certificated. It must be equally obvious that in order to 
perform the function for which they are licensed by the 
Civil Aeronautics Board, it has been necessary for them to 
acquire substantial assets. Under such circumstances, the 
termination of the license on which the applicants’ prop- 
erty is dependent creates both a statutory and constitu- 
tional problem of the type before the court in the case of 
Standard Airlines v. Civil Aeronautics Board, 177 F. 2d 
18 (App. D.C. 1949), where the court stated the issue to 
be decided as follows: ; 


““So the problem before us concerns the statutory 
and constitutional rights of one who has a substantial 


1See Appendix A. 
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property investment acquired in dependence upon a 
Government permit which is subject to immediate sus- 
pension at any time. What are the requirements of the 
statute and of due process of law in such a situation?”’ 


In that case Standard held a so-called letter of registration 
issued by the Board under its power to make exceptions 
to the general requirements of the statute and this exemp- 
tion authority contained a provision that it could be sus- 
pended or revoked at any time in accordance with the pro- 
visions of 292.1 of the Economic Regulations. Pending a 
revocation proceeding, the Board suspended Standard’s 
operating authority. In reversing the action taken by the 
Board and setting aside the order of suspension, the court 
made the following statements: 
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‘We do not mean to say that for suspension pur- 
poses the Board need grant a full-scale hearing such 


as it might conduct in a revocation proceeding. The 
nature and extent of the hearing may be appropriate to 
the action being considered. We had occasion to dis- 
cuss that subject at length in two recent cases. The 
point is that in our jurisprudence an opportunity to 
present contentions orally, with whatever advantages 
that method of presentation has, is one of the rudi- 
ments of the fair play required when property is being 
taken or destroyed. There is an assurance that conten- 
tions will be heard and understood upon a verbal state- 
ment, a degree of certainty not secured by the mere 
filing of written material.’” 


1The case of Cook Cleland-Catalina Airways v. Civil Aeronautics Board, 
195 F. 24 206 (App. D.C, 1952), should be mentioned only in order to be 
distinguished. In the Catalina case, no hearing was required by the Con- 
stitution as no existing business or property was involved. The court did not 
have before it the question of where an applicant had developed a business 
and acquired property by reason of the exemption authority granted by the 
Civil Aeronautics Board. The court iteclf emphasized this point in distinguish- 
ing Standard Airlines case. 
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Another leading case on this subject is L. B. Wilson, Inc. 
vy. Fed. Com. Com., 170 F. 24 793 (App. D.C. 1948). This 
case involved an appeal from the order of the Federal Com- 
munications Commission denying a Petition for Reconsid- 
eration of the action of the Commission which granted, 
without hearing, a construction permit to a competitive 
company. The court emphasized that although the radio 
broadcasting license did not confer a property right, it was 
more than a mere privilege or gratuity and could not be 
modified or restricted without giving the holder due process 
of law. In this connection, the court made the following 
statement at p. 802: 


“‘As above pointed out the Communications Act does 
not in terms forbid a hearing on the issue modifications 
vel non of an outstanding license by the granting of 
broadeasting facilities to another station, although a 
hearing is not in terms provided for. The Act should, 
therefore, in order that it may be brought into harmony 
with the Constitution be construed to contemplate a 
hearing before decision by the Commission on the issue 
stated. As has been said above, a broadcasting license 
confers a property right on its owner, although a 
limited and defeasible one. The impairment of such 
a right by the granting of conflicting facilities to an- 
other station is, therefore, pro tanto a deprivation 
of property. The due process clause of the Fifth 
Amendment provides that no person shall be deprived 
of life, liberty or property without due process of law. 
An essential element of due process is an opportunity 
to be heard before the reaching of a judgment. By 
due process of law is meant ‘a law, which proceeds 
upon inquiry, and renders judgment only after trial.’ 
Trustees of Dartmouth College v. Woodward, US. 
1819, 4 Wheat. 518, 581, 4 L. Ed. 629 (Webster’s argu- 
ment). As said in 
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Galpin v. Page, U.S. 1873, 18 Wall. 350, 368, 21 L. Ed. 
959: ‘It is a rule as old as the law, and never more to 
be respected than now, that no one shall be personally 
bound until he has had his day in court, by which is 
meant, until he has been duly cited to appear, and has 
been afforded an opportunity to be heard. Judgment 
without such citation and opportunity wants all the 
attributes of a judicial determination; it is judicial 
usurpation and oppression, and never can be upheld 
where justice is justly administered.’ ’’ 


The court went on to point out at p. 805 that due process 
requires not only the opportunity for the presentation of 
evidence and the cross-examination of witnesses, but also 
the opportunity for argument. Another landmark case in 
the D. C. Circuit is WIR, The Goodwill Station, Inc. v. 
Fed. Com. Com., 174 F. 2d 226 (App. D.C. 1948), where a 
similar problem was involved, and again the court con- 
cluded that the quasi-judical proceedings of an adminis- 
trative tribunal must satisfy the demands of due process 
and that this includes an opportunity for hearing. More- 
over, the denial of a procedural right which is guaranteed 
by the Constitution such as the denial of a hearing guaran- 
teed by the due process clause, is never harmless error. 


IV. Conciuston 


In addition to the questions previously raised in this 
letter, there are many relevant factual matters that cannot 
properly be resolved without a thorough evidentiary in- 
vestigation. For example, (1) What will be the increased 
cost to the Government of the CAB’s proposal? (2) Will 
this increased cost lead MATS to utilize its own services 
or those of surface carriers in preference to air carriers? 
(3) Will the regular route carriers be able to accommodate 
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increased commercial as well as military traffic—at the time 
of the Korean conflict there is some evidence that the 
regular route carriers gave preference to their regular 
route obligations? (4) What will be the impact on the 
Supplemental Carriers of the Board’s new policy? (5) Is 
the Board prepared to jeopardize this class of earrier which 
in the past has contributed so much to air transportation? 
In this connection the Board might well review its own 
appraisal of the Supplementals in Order No. E-15077, 
April 6, 1960, pp. 5-6, and in the Chairman’s recent letter 
to Congressman Oren Harris, Chairman, Committee on 
Interstate and Foreign Commerce, in support of certificate 
legislation. (6) What standards are to be used by the 
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Board in determining a ‘‘fair and reasonable”’ level of 
rates? Part 294 and related exemptions cannot be termi- 
nated without first answering these questions; and these 
answers cannot properly be made without hearing the views 
of the Supplemental Carriers. 


This problem is intimately related to Board action on 
Agreement No. 13434. These are but two aspects of the 
same problem. On July 6, 1960, Capitol Airways requested 
an evidentiary hearing with respect to the so-called four- 
carrier agreement; a similar request had been made on 
November 25, 1959. There has been no ruling on either 
request! The time has come to get all aspects of this 
problem out in the open, and the barn door must be kept 
shut while this investigation is going on. 


It is our conclusion, therefore, that the Board should im- 
mediately institute an investigation into all aspects of air 
transportation furnished to the military establishment, and 
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pending the conclusion of such investigation to retain pres- 
ent exemption authority in status quo. 


Respectfully submitted, 
Lear anp Scourr 


Counsel for 

AAXICO Airlines, Inc. 
Capitol Airways, Inc. 
President Airlines, Inc. 
World Airways, Inc. 
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Tue Appricants ArE SUBSTANTIALLY AND ALMost ExcLv- 
SIVELY INvoLvED ix FurnisHinc Air TRraNnsPorTaTION 
FoR THE Minrrary EstaBLISHMENT. 


AAXICO. The extent of AAXICO’s participation in 
furnishing air transportation for the military establish- 
ment is shown in the following table: 

June 30 
1957 1958 1959 
. Number of employees 285 260 


2, Number of LOGAIR 
aircraft operated 19 35 


. Cost of LOGAIR 

aircraft operated $2,859,000 $2,785,000 $ 2,537,000 $ 3,667,000 
. LOGAIR revenues $4,590,000 $5,058,000 $ 5,342,000 $10,412,000 
5. Percentage—military 

revenues of total 

transportation 

revenues 93.5% 86.8% 80.2% 100.0% 


In addition to the aircraft assigned to the LOGAIR op- 
erations, AAXICO presently owns three DC-6A aircraft, 
acquired at a cost of $2,870,000. 
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Board in determining a ‘‘fair and reasonable’’ level of 
rates? Part 294 and related exemptions cannot be termi- 
nated without first answering these questions; and these 
answers cannot properly be made without hearing the views 
of the Supplemental Carriers. 


This problem is intimately related to Board action on 
Agreement No. 13434. These are but two aspects of the 
same problem. On July 6, 1960, Capitol Airways requested 
an evidentiary hearing with respect to the so-called four- 
carrier agreement; a similar request had been made on 
November 25, 1959. There has been no ruling on either 
request! The time has come to get all aspects of this 
problem out in the open, and the barn door must be kept 
shut while this investigation is going on. 


It is our conclusion, therefore, that the Board should im- 
mediately institute an investigation into all aspects of air 
transportation furnished to the military establishment, and 
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pending the conclusion of such investigation to retain pres- 
ent exemption authority in status quo. 


Respectfully submitted, 
Lear anp Scourr 


Counsel for 

AAXICO Airlines, Inc. 
Capitol Airways, Inc. 
President Airlines, Inc. 
World Airways, Inc. 
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Tur Appricants ARE SUBSTANTIALLY aND ALMost Exctv- 
SIVELY InvoLveD ix FurnisHinc Air TraNnsPorTaTION 
For THE Miurrary EsTaBLISHMENT. 


AAXICO. The extent of AAXICO’s participation in 
furnishing air transportation for the military establish- 
ment is shown in the following table: 


June 30 
1957 1958 


. Number of employees 174 215 


2. Number of LOGAIR 
aircraft operated 16 19 


. Cost of LOGAIR 

aircraft operated $2,859,000 $2,785,000 $ 2,537,000 $ 3,667,000 
. LOGATR revenues $4,590,000 $5,058,000 $ 5,342,000 $10,412,000 
. Percentage—military 

revenues of total 


transportation 
revenues 93.5% 86.8% 80.2% 100.0% 


In addition to the aircraft assigned to the LOGAIR op- 
erations, AAXICO presently owns three DC-6A aircraft, 
acquired at a cost of $2,870,000. 
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Capitol. Capitol has been substantially and almost ex- 
clusively involved in providing air transportation for the 
military establishment, as shown in the following table: 

1957 1958 1959 1960 


. Number of employees 290 375 350 650 
. Number of aircraft 20 21 24 47 
. Value of aircraft $6,725,172 $8,232,680 $10,121,213 $18,000,000 


. Volume of military 
business $6,642,309 $7,983,509 $ 8,435,007 $15,000,000 


. Percentage—Military 
business of total 
transportation 
revenues 98% 96% 82% 83% 


World. World Airways total assets on December 31, 
1955 were $191,475. On June 30, 1960 assets totaled 
$2,540,713. Aircraft purchases and modifications consum- 
mated since June 30 for the express purpose of expanding 
in the military market will have the effect of increasing the 


net book value of assets to approximately $3,800,000 by 
September 30, 1960. During this 
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period the aircraft fleet has grown from one C-46 valued 
at $83,000.00 to four DC-6A’s and two DC4’s having an 
aggregate cost of more than $4,000,000. In addition, the 
fleet is augmented by six leased DC-4 aircraft. 


In the four and one-half years since December 31, 1955, 
World has reported revenues of $6,215,860, of which 
$5,824,712 or 93.7 percent was derived from military con- 
tracts. Non-transportation revenues accounted for 4.9 per- 
cent of the gross revenue, leaving but 1.4 percent derived 
from non-military transportation. 


Modification of DC-6A aircraft will not be completed 
until September at which time World’s annual rate of 
revenue will be approximately $15,000,000. Total employ- 


(27) 


ment on September 30 will exceed 200 persons earning ap- 
proximately $1,400,000 per year. 


ConcLusion 


In addition to the substantial investments that the above- 
named carriers have made in order to provide air trans- 
portation for the military, each one is presently a partici- 
pant in the CRAF program. 


—_—_——— 
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Received Docket Section Sep. 1 ’60 
BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
Docket No. 11731 
In the Matter of the Joint Applications of 


AAXICO Arunes, Inc. 
Carrrou Amways, Inc. 
Presipent Arauines, Inc. 
Wor Armways, Inc. 


for an Exemption pursuant to Section 416 from certain 
provisions of Title IV of the Federal Aviation Act of 1958 


Answer of Seaboard & Western Airlines, Inc. to Joint 
Exemption Applications and Motion for 
Evidentiary Hearing 
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To the Civil Aeronautics Board 
Washington, D. C. 

1. Seaboard is a corporation created under the laws of 
the State of Delaware, and is the holder of a certificate of 
public convenience and necessity issued by the Civil Aero- 
nautics Board authorizing it to engage in the foreign air 
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transportation of property and mail between points in the 
United States and points in Europe over a route system 
known as Route 119. 


2. Seaboard opposes the joint applications for extension 
of blanket military exemptions for the reasons set forth in 
(1) Seaboard’s Answer to the petition of The Flying Tiger 
Line for order extending exemption, (Docket No. 11676), 
and (2) Seaboard’s comments submitted in response to 
EDR 16 Notice of Proposed Rule Making. 


3. Seaboard opposes applicants’ motion for an eviden- 
tiary hearing for the following reasons: 


(a) Applicants’ argument that Part 294 cannot be 
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repealed without an evidentiary hearing is devoid of 
merit. The Court of Appeals for the District of Columbia 
Cireuit has three times ruled that proceedings under 


Section 416 (b) do mot require evidentiary hearings, 
Eastern Airlines v. C. A. B., 185 F. 2d 426, judgment 
vacated with directions to dismiss as moot, 341 U. S. 901; 
Cook Cleland Catalina Air. v. C. A. B., 195 F. 2d 206; 
American Airlines v. C. A. B., 231 F. 2d 483. 


(b) The Standard Airline case (177 F. 2d 18), relied 
on by applicants, involved the suspension of an airline’s 
operating authority without a hearing. The holding of 
that case—that a carrier cannot be put out of business 
without a hearing—is plainly inapplicable here. The re- 
peal of Part 294 does not terminate the operating authority 
of applicants. In fact, the Board has made it clear that 
exemptions on an individual basis will continue to be 
awarded. 


(c) The instant applications have not been timely filed. 
See Part 290 of the Economic Regulations. 
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Wuenerore, it is respectfully submitted that the joint 


exemption applications, and the motion for evidentiary 
hearing, be denied. 


Respectfully submitted, 
Szasoarp & Wesrern Ariyes, Inc. 


By Jom H. FisHer 
Joel H. Fisher 
1001 Connecticut Ave., N. W. 
Counsel for 
Szasoarp & Western Aruings, Inc. 


Of Counsel: 


Louis M. Kapuan 
Mills Building 
Washington 6, D. C. 


— 
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PAN AMERICAN WOP?LD AIRWAYS 


Executive Offices 
September 12, 1960 


Civil Aeronautics Board 
Washington 25, D. C. 


Re: Docket No. 11731 
Dear Sirs: 


Despite its known interest, Pan American World <Air- 
ways, Inc. was not served with the joint applications in 
this proceeding, and did not otherwise hear of them in time 
to enable Pan American to answer within the period pro- 
vided by the Board’s Rules of Practice. We therefore 
respectfully request that the Board accept this letter as 
an Answer in Opposition to the granting of the appli- 
cations. 
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The applications should be denied for the reasons set 
forth in the following documents, to which the Board is 
respectfully referred: 


a) Pan American’s letter to the Board dated August 
25, 1960 in Docket No. 11676, relating to an application 
of The Flying Tiger Line. 


b) The Answer of Seaboard & Western Airlines, Inc., 
dated August 18, 1960, to the application in Docket No. 
11676. 


c) The Answer of Seaboard & Western Airlines, Inc., 
dated September 1, 1960, in Docket No. 11731. 


Respectfully submitted, 


Exrav Scuorr 
Elihu Schott 
Assistant General Counsel 


ce: Lear & Scoutt 
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Order No. E-15768 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 14th day of September, 1960 


Docket 11659 


Notice of Proposed Rule Making, EDR-16—Proposed 
Repeal of Part 294 of the Economic Regulations 


Docket 11731 


In the matter of the joint applications of AAXICO Airlines, 
Inc; Capitol Airways, Inc.; President Airlines, Inc.; 
and World Airways, Inc., for an exemption pursuant 
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to Section 416 from certain provisions of Title IV of 
the Federal Aviation Act of 1958 


Order and Notice of Hearing 


On July 28, 1960, the Board issued a Notice of Proposed 
Rule Making, EDR-16, 25 F.R. 7261, in which it proposed 
to repeal Part 294 of the Economic Regulations, entitled 
‘<Classification and Exemption of Air Carriers While Con- 
ducting Certain Operations for the Military Establish- 
ment.”’ 


$2 


Numerous comments were received. Those in favor of 
the proposal assert, among other things, that most of the 
MATS business should move over the routes of the cer- 
tificated route air carriers which now have sufficient capac- 
ity to carry it, so that there is no longer any military neces- 
sity for the blanket exemption contained in Part 294, and 
that blanket exemptions have resulted in an unsound rate 
level. The comments in opposition, among other matters 
discussed therein, express concern of exclusion of the sup- 
plemental air carriers from military business and assert 
that this would destroy these carriers. It is contended that 
repeal of Part 294 cannot legally be accomplished without 
a full evidentiary hearing. In addition, on August 22, 
1960, four air carriers filed an application, Docket 11731, 
with attached motion for evidentiary hearing on (among 
other matters) the proposed repeal of Part 294. 


The Board has given careful consideration to these and 
all other pertinent matters contained in the comments and 
has concluded that it is in the public interest to hold a 
hearing at which evidence to establish facts material to the 
policy issue of continuation or repeal of Part 294 may be 
introduced. Accordingly, it has granted the request for an 
evidentiary hearing to this extent. 


Other matters contained in the application in Docket 
11731 will be disposed of by other Board action. 
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Accorprncty, Ir Is Onperep Txat: 


1. The proceeding in Docket 11659 is assigned for pre- 
hearing conference on September 23, 1960, at 10:00 a.m. 
EDST, in Room 911 in the Universal Building, 1825 Con- 
necticut Avenue, N.W., Washington, D. C. 


9. All air carriers whose economic operating authority 
includes the right to operate aircraft of a maximum take- 
off weight of more that 12.500 pounds (those eligible to 
become Military Operations Carriers, as defined in Section 
294.2 of Part 294) are made parties to this proceeding. 
Those parties who fail to enter an appearance at the pre- 
hearing conference provided for herein shall be deemed to 
lack any interest in the subject matter of this proceeding 
and therefore will no longer be considered as parties. 


3. Only evidence to prove or disprove facts material 
to the issues of law and policy involved in the question 
of whether or not to repeal Part 294 shall be received. 


4. This hearing shall be governed by the pertinent pro- 
visions of Parts 300 and 302 of the Procedural Regulations 
of the Board and shall be expedited as much as possible. 
At the conclusion of the hearing, the examiner, unless 
otherwise directed by the Board, shall promptly certify the 
record to the Board. 


5. Leave is hereby granted to Attorney Clayton C. Bur- 
well an officer of the Independent Airlines Association, 
to participate 
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in this proceeding as the representative of Aviation Cor- 
poration of Seattle, dba Westair Transport; Central Air 
Transport, Inc.; Coastal Air Lines ; Imperial Airlines, Ine. ; 
Johnson Flying Service, Inc.; Modern Air Transport, Ine. ; 
Sourdough Air Transport; and Southern Air Transport, 
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Inc., pursuant to Section 263.3(3) of Part 263 of the Board’s 
Economic Regulations. 

6. This order shall be served upon all air carriers whose 
economic operating authority includes the right to operate 
aircraft of a maximum take-off weight of more than 
12,500 pounds. 

This order will be published in the Federal Register. 

By the Civil Aeronautics Board: 


/s/ Roszrt C. Lester 
Robert C. Lester 
(sEaL) Secretary 
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Order No. E-15769 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C. on the 14th day of September, 1960 


Docket 9884 et al. 
In the matter of the applications of certain air carriers 
for exemption under Section 416(b) of the Act to 
perform service under military contracts 


Dockets 11236, 11239 and 11257 
In the matter of the applications of certain air carriers 
for exemption under Section 416(b) of the Act to 
perform service under military contracts 


Docket 11731 
In the matter of the joint applications of AAXICO Airlines, 
Inc., Capitol Airways, Inc., President Airlines, Inc., 
and World Airways, Inc., for an exemption pursuant 
to Section 416 from certain provisions of Title IV of 

the Federal Aviation Act of 1958 
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Order Denying Extension of Exemption Orders 
E-14484 and E-15151 


Part 294 of the Board’s Economic Regulations granted a 
blanket exemption to all air carriers for the performance 
of transportation agreements with the military establish- 
ment falling within the definition in Section 294.1(b). 
Order E-14484 of September 25, 1959, issued in Docket 
9884 et al., exempted air carriers who otherwise 
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met the requirements of Part 294 of the Board’s Economic 
Regulations from the provisions of Sections 294.1(b) (1) 
and (2) for the period October 1, 1959 through September 
30, 1960. Order E-15151 of April 26, 1960, issued in Dockets 
11236, 11239 and 11257, exempted the same group of air 
carriers from the provisions of Section 294.1 (b) (3) of Part 
294 through September 30, 1960. 


On August 22, 1960, AAXICO Airlines, Inc.; Capitol 
Airways, Ine.; President Airlines, Inc.; and World Air- 
ways, Inc. filed an application for renewal or continuation 
‘of all the so-called military exemptions,”’ listing, among 
others, Order H-14484 but not Order B-15151. Simultane- 
ously they filed a motion for an evidentiary hearing on 
their application.” 


As indicated above, Orders E-14484 and BH-15151 expire 
by their own terms on September 30, 1960. The Board 
has determined, as a matter of regulatory policy in light 


1 The application of August 22, 1960, filed less than 60 days prior to ex- 
piration of Orders £-14484 and E-15151, was not a timely application within 
the provisions of Part 290 of the Board’s Economie Regulations, and for 
that reason alone does not, pursuant to Section 9(b) of the Administrative 
Procedure Act, postpone expiration of said Orders until the application has 
been finally determined by the Board. Nor have any other documents been 
received which constituted timely and sufficient applications for renewal of 
said Orders pursuant to Part 290. 
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of changing conditions, that it is no longer desirable to 
_ issue blanket exemptions. It will therefore revert to the 
previous system of handling these matters on the basis of 
individual requests for exemptions. This determination 
is made without prejudice to the disposition of such future 
individual 
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applications and, therefore, does not amount to a decision 
on the merits of any particular case. 


Upon consideration of the foregoing, the Board has con- 
cluded that the request for extension or renewal of these 
Orders or for evidentiary hearing thereon should be denied. 


Other matters contained in the application in Docket 
11731 will be disposed of by other Board action. 


Accorprxcy, Ir Is OnvERED that the application in Docket 
11731, insofar as it seeks extension or renewal of Orders 
B-14484 or E-15151, or an evidentiary hearing thereon, be, 
and it hereby is, denied. 


By the Civil Aeronautics Board: 
/s/ Roserr C. LESTER 


Robert C. Lester 
Secretary 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Economic Regulations 
Docket No, 11659 
Dated: July 28, 1960 


Parr 294—CLASSIFICATION AND EXEMPTION oF AIR CARRIERS 
Wut ConpuctinG CERTAIN OPERATIONS FOR THE 
Mruurary EstTaBLisHMENT 


Notice of Proposed Rule Making 
Repeal of Part 


Notice is hereby given that the Civil Aeronautics Board 
has under consideration a proposed repeal of Part 294 
which exempts all air carriers holding currently effective 
authorizations to engage in air transportation from the 
provisions of Sections 401, 403, 404 and 405 of the Act and 
various related Parts of the Economic Regulations. 

The principal purposes of the proposed repeal are ex- 
plained in the attached Explanatory Statement. 

This regulation is proposed under the authority of Sec- 


tions 204 and 416 of the Federal Aviation Act of 1958, as 
amended (72 Stat. 743, 771; 49 U.S.C. 1324, 1386). 


Interested persons may participate in the proposed rule 
making through submission of ten (10) copies of written 
data, views or arguments pertaining thereto, addressed to 
the Docket Section, Civil Aeronautics Board, Washington 
25, D. C. All relevant matter in communications received 
on or before August 22, 1960 will 
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be considered by the Board before taking final action on 
the proposed rule. Copies of such communications will be 
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available on or after August 23, 1960 for examination by 
interested persons in the Docket Section of the Board, 
Room 711, Universal Building, 1825 Connecticut Avenue, 
N. W., Washington, D. C. 


By the Civil Aeronautics Board: 
/s/ Rosert C. LESTER 
Robert C. Lester 


Secretary 
(SEAL) 


ExpuanaTory STaTEMENT 


Part 294, adopted in 1953, provides limited exemption 
authority to air carriers engaged in specified types of oper- 
ations for the military establishment. This exemption 
authorizes the performance of charter operations pursuant 
to agreements between air carriers and the military estab- 


lishment which cover a period of at least 90 days, but do 
not exceed one year. Such charter agreements must pro- 
vide for a minimum average of 24 one-way schedules to or 
from the same point per 30-day period, and the schedules 
must be in conformance with a preagreed schedule pattern.’ 
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Air carrier parties to such agreements with the military 
establishment are exempt from Section 401 (which requires 
carriers to hold a certificate of public convenience and 
necessity in order to engage in air transportation), Sec- 
tion 403 (which requires the filing and publication of tar- 
iffs), Section 404 (insofar as that Section requires carriers 
to provide adequate service and to maintain reasonable 
and nondiscriminatory rates), Section 405 (which deals 
with the transportation of mail), and the Economic Regu- 


1In Orders E-14484, September 25, 1959, and E-15151, April 26, 1960, the 
Board granted air carriers engaged in military charter operations an exemp- 
tion from the schedule, frequency and contract term requirements, 
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lations of the Board implementing the foregoing statutory 
provisions. 


At the time that Part 294 was adopted there was a critical 
need for airlift for use by the armed forces in the trans- 
portation of military personnel and cargo. This need 
stemmed in part from the emergency situation occasioned 
by the Korean War and its aftermath. At that time, the 
certificated carriers did not have the capacity to meet the 
tremendous increase in military airlift requirements and 
it became necessary to utilize civil airlift capacity from 
almost every source available. Under these circumstances 
it was in the interest of the national defense to facilitate 
the acquisition by the military establishment of the maxi- 
mum amount of airlift by creating broad exemptions from 
the economic regulatory provisions of the Act. These 
exemptions 
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enabled the Defense Department to procure charter serv- 
ices by means of contracts, awarded on a competitive bid- 
ding basis, with any air carrier authorized by certificate 
or exemption to engage in air transportation, without re- 
gard to route restrictions or tariff requirements. 


The emergency situation which formed part of the back- 
ground for the adoption of Part 294 no longer exists. In 
recent years the capacity operated by the certificated U. S. 
flag international and overseas carriers has increased sub- 
stantially and it now appears that a significant amount of 
military traffic can be handled by the certificated carriers 
on their scheduled services. For this reason the Board is 
of the opinion that much of the routine military traffic now 
carried on a charter basis can move at tariff rates in the 
scheduled services of the certificated carriers and under 
their certificate authorizations. 


In view of the absence of any continuing emergency 
shortage of civil airlift capacity, the Board believes that 
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there is no longer any justification for continuing blanket 
exemptions which have the effect of removing from the 
Board’s regulatory control a substantial portion of the 
air transportation operations of air carriers. In this con- 
nection the Board cannot ignore the relation between 
Part 294, the Defense Department’s use of advertised com- 
petitive bidding procedures in procuring civil airlift and the 
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marked deterioration of the rate structure as regards mili- 
tary traffic, especially in the past two years. The Board 
makes note of the fact that many of the charters have been 
let at rates which have proved to be unprofitable. The 
result of these competitive bidding practices has been to 
endanger seriously the financial stability of many of the 
carriers engaged in military transportation and to impede 
the acquisition by the carriers of modern equipment which 
is needed not only for purposes of development of com- 


mercial air transportation but also to broaden the mobiliza- 
tion base for national defense purposes. Indeed, the 
present lack of modern civil aircraft needed to supplement 
the hard-core military aircraft fleet has been a matter of 
growing concern to the Defense Department, and the De- 
partment is now proposing to make changes in its procure- 
ment policies in recognition of this problem. 


In view of the foregoing, it appears that the broad 
exemption contained in Part 294 is no longer required to 
meet military needs, and has become adverse to the public 
interest including the national defense. Accordingly, the 
Board believes that it is now desirable to repeal Part 294. 
This, of course, does not mean that exemptions from appro- 
priate provisions of Title IV and the Economic Regula- 
tions will not be granted in the future as needed to author- 
ize air carrier operations for the military establishment. 
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It is the Board’s intention to examine on the merits all 
applications filed for exemption to perform military opera- 
tions and to continue to grant exemptions to air carriers 
and classes of air carriers where it finds that enforcement 
of any provisions of Title IV and of the Economic Regula- 
tions would be adverse to the public interest and where the 
other requirements of Section 416(b) are met. 


Proposep Rute 


It is proposed to repeal Part 294 of the Economic Regu- 
lations in its entirety. 
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Received Docket Section Sept. 23, 1960 
BEFORE THE 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 11659 


Notice of Proposed Rule Making, EDR-16—Proposed 
Repeal of Part 294 of the Economic Regulations. 


Motion for Expansion of Issues 
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The undersigned Petitioners respectfully request that the 
scope of the hearing prescribed in Order H-15768, dated 
September 14, 1960, be expanded by including the question 
of whether or not the amendments previously made to 
Part 294 by Orders E-14484 and 15151 should be continued. 
In support of this Motion Petitioners allege as follows: 
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1. Order No. E-15768 provides in part as follows: 


‘¢3. Only evidence to prove or disprove facts material 
to the issues of law and policy involved in the question 
of whether or not to repeal Part 294 shall be received.’’ 


2. The requirements of Part 294.1(b) (1), which requires 
24 one-way schedules per 30 day period, and Part 294.1 
(b) (2), which requires a definite schedule pattern, were in 
effect deleted by Order No. E-14484, dated September 25, 
1959. This Order, however, expires by its terms September 
30, 1960. These amendments were necessary to make Part 
294 applicable to current military contract operations. 


3. Part 294.1(b)(3), which requires that contracts be of 
a duration of not less than ninety days and not more than 
one year, was in effect deleted by Order No. E-15151, dated 
April 26, 1960. This Order also expires September 30, 
1960, and like the previous order was issued in order that 
short-term military contracts might be covered by the 
‘‘blanket exemption authority’’. 
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4. The reasons which led the Board to prescribe the 
amendments in Orders E-14484 and H-15151 are as appli- 
cable today as they were when such orders were issued. If 
Part 294 is to be of continuing use to those carriers 
contracting with the military, the Board must consider 
the continuation of the amendments to this Economie Regu- 
lation as well as the basic Regulation itself. 


Wuererore, the Petitioners request either (1) that the 
Examiner rule that the issues of this Proceeding are broad 
enough to include the renewal of Part 294, as amended, or 
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alternatively (2) that the Board amend the order defining 
the scope of this Proceeding to include such issue. 


Respectfully submitted, 


Lear anD Scovurtr 

Counsel for 

AAXICO Airlines, Inc., 

Argonaut Airways Corp., 

Avalon Air Transport, Inc., 
California-Hawaitian Airlines, Inc., 
Capitol Airways, Inc., and 

World Airways, Inc. 


September 23, 1960 
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Order No. E-15824 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C. on the 26th day of September, 1960. 


Dockets 11676, 11731, 11755, 11798 


In the matter of 


Miurrary ExEMPrions 


Order Granting and Denying Exemptions 


By Order H-14485, dated September 25, 1959, the Board 
extended until September 30, 1960 various exemptions from 
Section 401 of the Act and related Economic Regulations 
and orders of the Board which permitted air carriers of 
the classes specified therein to engage in a broad range 
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of contract and charter operations for the Military Es- 
tablishment.* 


A timely application for further extension of the exemp- 
tions granted by that order, insofar as they apply to it, 
has been filed by The Flying Tiger Line, Inc., and replies 
thereto have been filed by Seaboard and Western Airlines, 
Inc., and Pan American World Airways, Inc. Applications 
for extension of the exemptions in Order B-14485 have 
also been filed jointly by AAXICO Airlines, Inc., Capitol 
Airways, Inc., President Airlines, Inc., and World Airways, 
Inc., and by Associated Air Transport, Inc., Los Angeles Air 
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Service, Inc., d/b/a Trans International Airlines, United 
States Overseas Airlines, Inc., and World Wide Airlines, 
Ine.? 


The blanket military exemptions embodied in the prior 


order were originally issued in the 1950-1951 period as a 
result of military activities in Korea and the needs for 
airlift on behalf of the military departments stemming 


1In addition to the exemptions granted by Order E-14485, there are also 
now outstanding the following exemptions relating to military traffic: (1) Part 
294 of the Economic Regulations and Orders B-14484 and E-15151 which grant 
exemptions from both Sections 401, and 403, and certain other provisions of 
the Act and the Economic Regulations, for Military Contract operations; 
and (2) Order E-15459, dated June 28, 1960 which issued an exemption from 
Section 403 with respect to charges for ferry mileage in connection with 
services performed for the Military Traffic Management Agency. In a notice 
of rule-making dated July 28, 1960, the Board announced that it has under 
consideration a proposed repeal of Part 294 and that rule-making proceeding 
js now set for evidentiary hearing. By Order E-15769 the Board denied 
requests for extension of Orders E-14484 and E-15151. The so-called ferry 
mileage exemption is dealt with in a separate order that is being issued con- 
currently herewith. 


2 The joint applications of the latter groups of carriers request extension of 
not only the exemptions granted by Order E-14485, but also those granted 
by Part 294, Order E-14484, and E-15151. This order does not cover the 
requests in the applications relating to the last three exemptions. 
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from those activities which could not readily be met by 
the air transportation services offered over the then cer- 
tificated air route system. Although the pressing military 
needs which led to the original grant of these exemptions 
later diminished, the Board continued to extend the exemp- 
tions from year to year in substantial part because of the 
desire of the military establishment that they be continued 
and its representation that the exemptions were beneficial 
to it. In more recent years the continuation of those 
exemptions became intertwined with the broad problems 
posed by the policy of the military establishment of pro- 
curing its needed airlift through advertised competitive 
bidding and of utilizing the services of operators not subject 
to the economic regulatory provisions of the Act. 


Recently the Department of Defense issued a policy 
paper known as ‘‘Role of Military Air Transport Service 
in Peace and War,’’ which has been approved by the Presi- 
dent. In that policy paper for the first time since the 
commercial augmentation program for international airlift 
was undertaken in the Defense Department, the Department 
has indicated an intention of acquiring its augmentation 
airlift for international traffic only from air carriers, as 
defined in the Federal Aviation Act. These carriers, of 
course, are subject to the economic regulations of the Civil 
Aeronautics Board. These actions by the Defense Depart- 
ment have markedly changed the conditions which existed 
at the time the Board issued Order B-14485. 


On its own volition the Board has also examined the 
subject of other types of military movements by air car- 
riers, and we now conclude that a general extension of the 
broad blanket exemptions given in previous years can no 
longer be justified under the standards and requirements of 
the Act. The situation with which we are faced is this: 
There are outstanding today a group of exemptions, predi- 
cated to a substantial extent on conditions which no longer 
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exist, extending to every carrier of each of the classes 
that make up the regulated air transportation system, 
granting them almost unlimited authority to perform serv- 
ices for the military establishment, worldwide in scope, 
entirely outside the framework of the certificated route 
system that has been established under the provisions of 
Section 401 of the Act, and which take no account of the 
capacity available today in the scheduled services of the 
certificated carriers, the particular situation 
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of any given carrier in any specific class, or the effect that 
the operations authorized may have on the economic health 
of our air transportation system as a whole. Further, the 
Air Force has announced a program of implementation of 
the above-mentioned Department of Defense policy as it 
relates to international airlift. That implementation con- 
templates increased use of the scheduled services of the 
certificated route operators, and utilization of only regu- 
lated air carriers. We are convinced that the broad exemp- 
tions heretofore granted are no longer required to meet 
military needs, have hecome adverse to the public interest, 
and therefore can no longer be justified under the stand- 
ards of the Act. 


We recognize, of course, that there will be situations in 
which the Board properly can and should find that exemp- 
tions should be issued to meet particular problems that 
may exist in the procurement of airlift for the military 
establishment. Thus, there are now in force contracts 
between Riddle Airlines, Inc., Aerovias Sud Americana, 
Ine., United States Overseas Airlines, Inc., Capitol Airways, 
Inc., and World Airways, Inc., and the Department of 
Defense providing for specified domestic air transportation 
in the operations referred to as ‘‘Quicktrans”’, ‘‘Logair”’, 
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“BMD”, and “‘NASA’’® Those contracts by their terms 
will continue until July 1, 1961 and, in the case of Riddle, 
may, at the option of the Department of Defense, be re- 
newed for the fiscal years 1962 and 1963. Enforcement of 
the provisions of Sections 401 and 403 of the Act and the 
pertinent portions of the Board’s Economic Regulations 
implementing those sections insofar as they would prevent 
the named carriers from fulfilling the specific contracts now 
in effect, under which they have been and are now perform- 
ing Quicktrans, Logair, BMD, and NASA services would 
be an undue burden on them by reason of the unusual cir- 
cumstances affecting their operations, and would not be 
in the public interest. 


Similarly, we find that a continuation of the outstanding 
exemptions to the extent necessary to permit each of the 
regulated carriers to perform charters in interstate and 
overseas air transportation under contracts with the Mili- 
tary Traffic Management Agency, U.S. Army (MTMA) in 


those operations designated as ‘‘Commercial Air Move- 
ments’? and ‘“‘Commercial Air’? (““CAM” and ‘‘CA’’) is 
also warranted. The so-called CAM and CA movements 
involve domestic planeload charters of passengers and 
cargo of a sporadic nature between numerous different 
points. Each of the carriers of the various classes has 
authority under its basic operating authority to perform 
certain of these CAM and CA services, but many of them 
probably could not perform all of them without some relief 
from the Board. 


In addition, under the policies of the military establish- 
ment in procuring airlift for CAM and CA movements, it 
is apparent that the recipient of a 


3 *<Quicktrans’’ and ‘‘Logair’’ involve cargo transportation between military 
bases for the Navy and Air Force. ‘‘BMD’’ and ‘*NASA”’ call for similar 
services in support of the ballistic missile and space programs, but involve 
the transportation of both passengers and cargo. 
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contract for the services, if not already authorized to per- 
form the service under its basic operating authority, would 
not be able to process a certificate application in time to 
perform the service. Further, the expense of a certificate 
proceeding in some instances would be out of all proportion 
to the value of the service from the carrier’s standpoint. 
In view of the foregoing, we find that enforcement of the 
provisions of Section 401 and applicable Board regulations 
insofar as they would prevent each air carrier from per- 
forming CAM and CA movements under contract with 
MTMA would be an undue burden on such carrier by reason 
of the unusual circumstances affecting its operations and 
would not be in the public interest. 


Finally, we will extend the exemptions heretofore granted 
to irregular and supplemental air carriers which permit 
them to maintain joint representatives at military installa- 
tions for arranging interstate and overseas air transporta- 
tion of members of the armed forces, whether or not moving 
at government expense, and civilian employees of the mili- 
tary agencies moving at governmental expense. Under the 
authority granted by Part 291 of the Economic Regulations, 
Order B-9744, and the certificates of public convenience and 
necessity for supplemental services, the irregular and sup- 
plemental air carriers are limited in the volume of indi- 
vidually-ticketed and waybilled service that they can offer 
between any two points. In order to prevent the carriers 
from evading the frequency limitations of their authoriza- 
tions, the Board imposed a condition on their operating 
authority to prohibit an individual carrier from providing 
jointly, or in conjunction with another carrier, a volume 
of service which, if provided by the first carrier alone, 
would exceed the frequency limitations specified in its 
authorization. The exemption to permit joint representa- 
tives at military installations did not broaden the basic 
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authority of the carriers but only relieved them from the 
restrictions imposed by the Board itself on joint activities. 
The conditions which warranted the original grant of this 
limited exemption continue to exist and justify its extension 
for an additional period. 


In reaching our determination here we are not closing 
the door on the grant of specific exemptions to the appli- 
cants or to any other individual carrier if such exemption 
is found warranted under the provisions of the Act and is 
needed to deal with specific situations that may arise. We 
need not speculate on the circumstances in which a need 
for such specific exemptions may be found. Those are 
matters to be disposed of in passing on individual exemp- 
tion applications that may be filed and in the light of the 
matters presented to us in connection with those applica- 
tions. We here go no further than to conclude that, except 
to the extent outlined above, we are no longer able under 


existing conditions to make the findings required by Section 
416(b) of the Act to justify a continuation of the blanket 
exemptions, 
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The Board further finds that the applicants have pre- 
sented no matters that would require or warrant setting 
their requests for evidentiary hearing. 


Accorpincty, Ir Is OrpERED THaT: 


1. Riddle Airlines, Inc., Aerovias Sud Americana, Ince., 
United States Overseas Airlines, Inc., Capitol Airways, 
Ine., and World Airways, Inc., be and hereby are exempted 
from the provisions of Sections 401 and 403 of the Act 
and applicable provisions of the Economic Regulations 
insofar as those provisions would otherwise prevent the 
named carriers from performing the services specified 
under contracts Nos. AF 11(626)-243, AF 11(626)-244 
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AF 11(626)-249, AF 11(626)-250 and AF 11(626)-261, and 
AF 11(626)-251 between each carrier and the Air Force ;* 


2. The effectiveness of Section 207.11 of the Economic 
Regulations, to the extent necessary to make the limitations 
of Sections 207.5 to 207.10 inapplicable to charter trips 
performed in CAM and CA movements pursuant to con- 
tracts with the Military Traffic Management Agency, U.S. 
Army, be and hereby is extended until September 30, 1961; 


3. Each certificated air carrier and each air carrier hold- 
ing economic authority as a large irregular carrier, irregu- 
lar transport carrier, supplemental air carrier, and/or 
other classification established by Board decision in Docket 
5132, et al., be and hereby is exempted from the provisions 
of Section 401 of the Act and the terms of its outstanding 
operating authorizations insofar as they would otherwise 
prevent such carrier from engaging in interstate and over- 
seas air transportation pursuant to contracts with the 


Military Traffic Management Agency, U.S. Army, under 
CAM or CA movements; 


4, Each air carrier holding economic authority as a large 
irregular carrier, irregular transport carrier, supplemental 
air carrier, and/or other classification established by Board 
decision in Docket 5132, et al., be and hereby is exempted 
from the provisions of Section 401 of the Act, Part 291 of 
the Economic Regulations, and its respective operating 
authority, to the extent necessary to permit such carrier, 
subject to all other applicable restrictions, to engage in 
interstate and overseas air transportation, except within 
the State of Alaska, of members of the Armed Services, 
whether or not moving at government expense, and civilian 
employees of the military agencies moving at government 
expense, where such transportation is arranged through 
the representatives of two or more such carriers at a 


4 Capitol has two separate contracts: AF 11(626)-250 and AF 11(626)-261. 
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authority of the carriers but only relieved them from the 
restrictions imposed by the Board itself on joint activities. 
The conditions which warranted the original grant of this 
limited exemption continue to exist and justify its extension 
for an additional period. 


In reaching our determination here we are not closing 
the door on the grant of specific exemptions to the appli- 
cants or to any other individual carrier if such exemption 
is found warranted under the provisions of the Act and is 
needed to deal with specific situations that may arise. We 
need not speculate on the circumstances in which a need 
for such specific exemptions may be found. Those are 
matters to be disposed of in passing on individual exemp- 
tion applications that may be filed and in the light of the 
matters presented to us in connection with those applica- 
tions. We here go no further than to conclude that, except 
to the extent outlined above, we are no longer able under 
existing conditions to make the findings required by Section 
416(b) of the Act to justify a continuation of the blanket 
exemptions. 
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The Board further finds that the applicants have pre- 
sented no matters that would require or warrant setting 
their requests for evidentiary hearing. 


Accorpixcty, Ir Is OrpERED Tat: 


1. Riddle Airlines, Inc., Aerovias Sud Americana, Inc., 
United States Overseas Airlines, Inc., Capitol Airways, 
Ine., and World Airways, Inc., be and hereby are exempted 
from the provisions of Sections 401 and 403 of the Act 
and applicable provisions of the Heonomic Regulations 
insofar as those provisions would otherwise prevent the 
named carriers from performing the services specified 
under contracts Nos. AF 11(626)-243, AF 11(626)-244 
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AF 11(626)-249, AF’ 11(626)-250 and AF 11(626)-261, and 
AF 11(626)-251 between each carrier and the Air Force ;* 


2. The effectiveness of Section 207.11 of the Economic 
Regulations, to the extent necessary to make the limitations 
of Sections 207.5 to 207.10 inapplicable to charter trips 
performed in CAM and CA movements pursuant to con- 
tracts with the Military Traffic Management Agency, U.S. 
Army, be and hereby is extended until September 30, 1961; 


3. Each certificated air carrier and each air carrier hold- 
ing economic authority as a large irregular carrier, irregu- 
lar transport carrier, supplemental air carrier, and/or 
other classification established by Board decision in Docket 
5132, et al., be and hereby is exempted from the provisions 
of Section 401 of the Act and the terms of its outstanding 
operating authorizations insofar as they would otherwise 
prevent such carrier from engaging in interstate and over- 
seas air transportation pursuant to contracts with the 


Military Traffic Management Agency, U.S. Army, under 
CAM or CA movements; 


4. Hach air carrier holding economic authority as a large 
irregular carrier, irregular transport carrier, supplemental 
air carrier, and/or other classification established by Board 
decision in Docket 5132, et al., be and hereby is exempted 
from the provisions of Section 401 of the Act, Part 291 of 
the Economic Regulations, and its respective operating 
authority, to the extent necessary to permit such carrier, 
subject to all other applicable restrictions, to engage in 
interstate and overseas air transportation, except within 
the State of Alaska, of members of the Armed Services, 
whether or not moving at government expense, and civilian 
employees of the military agencies moving at government 
expense, where such transportation is arranged through 
the representatives of two or more such carriers at a 


4 Capitol has two scparate contracts: AF 11(626)-250 and AF 11(626)-261. 
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military installation, even though the total operations per- 
formed by a group of carriers so represented may exceed 
the flight limitations as imposed by their respective author- 
izations, whether such authorization be by exemption or 
certificate of public convenience and necessity; however, 
no single carrier may exceed the limitations of its par- 
ticular authorization as specified therein; 
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5. The authorizations contained in paragraph 1 shall 
continue in effect up to and including June 30, 1961; Pro- 
vided: That in the event the Air Force exercises its option 
to renew its contract with Riddle, the exemption granted 
herein to Riddle shall continue in effect for the duration 
of such renewal; 


6. The authorizations granted by paragraphs 3 and 4 
above shall continue in effect up to and including September 
30, 1961; 


7. Except to the extent that the action taken herein con- 
stitutes the granting thereof, the applications in Dockets 
11676, 11731, 11755 and 11798 (other than the requests 
relating to Part 294 and Orders B-14484, E-15151, and E- 
15459), be and hereby are denied. 


By the Civil Aeronautics Board: 


/s/ Roserr C. LESTER 
Robert C. Lester 
Secretary 


(63) 


Order No. E-15895 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D, C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 7th day of October, 1960 


Docket 11659 


Notice of Proposed Rule Making, EDR-16-Proposed 
Repeal of Part 294 of the Economic Regulations 


Docket 11731 


In the matter of the joint applications of AAXICO Airlines, 
Ine.; Capitol Airways, Inc.; President Airlines, Inc.; 
and World Airways, Inc., for an exemption pursuant 
to Section 416 from certain provisions of Title IV of 
the Federal Aviation Act of 1958 


Order on Appeals 


On September 23, 1960, a prehearing conference was held 
in the above-entitled proceeding, at which the Examiner 
made rulings on the appropriateness of the issues proposed 
by the parties. These rulings are stated in the Report of 
Prehearing Conference dated September 29, 1960. Two 
appeals from these rulings have been filed pursuant to sec- 
tion 302.18(f) of the Rules of Practice (14 CFR 302.18). 


1. Pan American World Airways, Inc. (Pan American), 
Trans World Airlines, Inc. (Trans World), and Seaboard 
& Western Airlines, Inc. (Seaboard), have appealed to 
the Board to reverse the Examiner’s ruling that an issue 
in the above-entitled proceeding is whether Part 294 (14 
CFR Part 294) should be modified or amended so as to 
incorporate a minimum rate level, including the specific 
minimum rate level which should be established. 
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The Examiner ruled that the issue, ‘‘should Part 294 be 
amended or modified and to what extent,’’ is within the 
realm of the proceeding only to the extent it involves repeal 
of Part 294 in whole or in part (Report of Prehearing 
Conference, page 7). He further ruled that the issues 
whether the rate levels at which MATS business has been 
performed under Part 294 have been uneconomic; if so, 
what the causes are, and whether Part 294 should be 
amended so as to incorporate minimum rate levels, are 
appropriate. The Examiner added that action in this 
proceeding could concern the minimum rate level to be 
incorporated. 


Pan American, in support of its appeal, states (1) that 
modification or amendment of Part 294 so as to incorporate 
a minimum rate level would, insofar as foreign air trans- 
portation is affected, constitute an usurpation of authority 
which the Board does not possess; (2) that the Board’s 
Order E-15768 establishing 
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this proceeding does not set forth any issue involving 
modification or amendment of Part 294; and (3) that 
inclusion of this issue would transform the proceeding into 
a complicated rate case and unduly delay the Board’s deci- 
sion as to whether or not to repeal Part 294. Trans World 
and Seaboard state substantially these same reasons in 
support of their appeals. Associated Air Transport and 
other carriers’ (hereinafter referred to as Associated Air 


1 Associated Air Transport Inc. Los Angeles Air Service, Inc. d/b/a 
President Airlines, Inc. Trans International Airlines 
United States Overseas Airlines, Inc. World Wide Airlines, Inc. 
Aviation Corporation of Seattle Central Air Transport, Inc, 

d/b/a Westair Transport Coastal Airlines 
Imperial Airlines, Inc. Johnson Flying Service 
Modern Air Transport, Inc. Sourdough Air Transport 
Southern Air Transport, Inc. AAXICO Airlines, Inc. 
American Flyers Airline Corp. Argonaut Airways Corporation 
Avalon Air Transport, Inc. California-Hawaiian Airlines, Inc. 
Capitol Airways, Inc. World Airways, Inc. 
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Transport et al.) have filed a joint reply to the appeals of 
Pan American, Trans World and Seaboard. 


Upon consideration of the appeal the Board has con- 
cluded that, although it is in partial agreement with the 
Examiner’s ruling, the issue of modifying Part 294 with 
respect to rates and rate levels should be more narrowly 
defined. 


The purpose of this proceeding, as shown by the notice 
of proposed rule-making and Order E-15768, is to determine 
whether Part 294 should be repealed. At the same time it 
must be recognized that Part 294 is not an exemption from 
any single provision of the Act, but rather contains exemp- 
tions from both the ‘“‘route’’ requirements (Section 401) 
and the “‘tariff and rate’’ requirements (Sections 403 and 
404) of the Act. Although the evidence and arguments 
which support the repeal or retention of Part 294 will 
probably apply in large part to both the route and rate 
requirements, the Board is of the view that the parties 
should not be precluded from contending that only partial 
repeal of Part 294 is required. This would include, of 
course, an issue as to whether the exemption from Sections 
403 and 404 should be repealed, while exemption from 
Section 401 is continued. Moreover, this issue should be 
interpreted with sufficient flexibility so as to permit pro- 
posals for insertion of a condition in Part 294 with respect 
to rate floors for operations pursuant to that part. In our 
judgment consideration of the issue of partial repeal is 
in the public interest and will not unduly expand the issues 
or delay completion of the proceeding. 


On the other hand, we have concluded that the issue of 
the specific rate level or floor should not be included in 
the proceeding at this time. In the first place, the issue 
of repeal of Part 294 does not hinge on the problem of 
unsound rate levels alone, and it may appear necessary 
in the public interest to repeal Part 294 in any event. In 
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that case the issue of what that level is would largely be 
moot. Furthermore, such an expansion of the issues 
would in 
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all probability result in the trial of a case of considerable 
complexity and difficulty, and delay completion of the 
proceeding for a substantial period. In our judgment the 
sounder course is to determine whether a rate level should 
be adopted before undertaking at some later time the 
difficult task of determining what the level should be. To 
the extent that the Examiner’s rulings would include deter- 
mination of a specific minimum rate in this proceeding, they 
must, therefore, be overruled. 


9. Associated Air Transport et al. have jointly appealed 
to the Board to reverse the Examiner’s ruling that there 
is no issue in this proceeding as to whether certain air 
carrier parties to this proceeding have violated the antitrust 
laws. 


Associated Air Transport ef al., in support of their 
appeal, allege that the objective of the regular route car- 
riers is to secure for themselves a monopoly of military 
air transportation. This, they allege, would be accom- 
plished by obtaining repeal of Part 294 and by ‘‘making 
it difficult, if not impossible, for the Board to issue the 
necessary individual exemption authority once the blanket 
exemption (contained in Part 294) has been repealed.’ 
In support of this contention, they cite various statements 
made by counsel for Pan American at the prehearing con- 
ference, and comments submitted by Trans World in 
Docket 11659, which they allege show that the regular route 
earriers seek repeal of Part 294 as a matter of policy and, 
as a matter of law, urge the Board to find that individual 
exemptions cannot properly be issued to supplemental 
carriers to perform military air transportation in the 
markets now served by regular route carriers. In the 
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light of the foregoing, they contend that repeal of Part 
294, in itself, may violate the antitrust principles and 
that the proposal to repeal Part 294 is part of an unlawful 
conspiracy by the route carriers to monopolize the military 
air transportation market. Trans World and Seaboard 
have filed a reply to the appeal of Associated Air Trans- 
port et al. 


The Board has considered the appeal and replies filed, 
and concludes that it should sustain the ruling of the Ex- 
aminer that such an issue is not proper in this proceeding. 
The reasons given by the Examiner for this ruling in his 
Prehearing Conference Report are sound and are incorpo- 
rated herein. 


TEREFoRE, It Is ORDERED: 


1. The Examiner’s ruling that the proceeding includes 
the issue of modifying or amending Part 294 so as to incor- 
porate minimum rate levels is reversed. 


2. The Examiner is instructed to receive evidence upon 
the issue of partial repeal of Part 294 in accordance with 
the conclusions of the Board herein. 
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3. The Examiner’s ruling that the proceeding does not 
include an investigation as to whether the certificated route 
air carriers have violated the antitrust laws is affirmed. 
4. Except as herein granted, the appeals are denied. 


By the Civil Aeronautics Board: 
/8/ Rosrrr C. Lesrer 


Robert C. Lester 
Secretary 
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Order No. E-15896 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 7th day of October, 1960 


Docket 11659 et al. 
Tn the matter of the 
Proposep REPEAL oF Parr 294 


of the Civil Aeronautics Board’s Economic Regulations 


Order 


By motions and answers listed in detail in appendix A 
attached hereto, various parties request or oppose expan- 
sion of the scope of the proceeding, participation by a 
number of Government departments and agencies, post- 
ponement of hearing, and intervention in the proceeding. 


The petition filed by the Air Transport Association of 
America seeks leave to intervene. The petitioner has not 
shown that it has an interest which would justify its inter- 
vention in this proceeding or that its intervention is other- 
wise justified. 


Each of the Government departments and agencies cov- 
ered whose participation is desired by the movants was 
served with copies of the motion and is therefore fully 
cognizant of the request and can be expected to participate 
in the proceeding to the extent it deems appropriate. 


A large number of moving parties ask that we consolidate 
or expand issues in such a manner as to set for evidentiary 
hearing in one proceeding all matters related to blanket ex- 
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emptions for transportation for the armed services. We 
have recently adopted orders acting upon the various pend- 
ing applications for continuation of other blanket exemp- 
tions than part 294.1 When we issued these orders, we con- 
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cluded that the different blanket-exemption requests could 
be acted upon fairly and expeditiously without consolidation 
into one overall proceeding, and we do not find this to have 
been an erroneous conclusion. The contentions have been 
considered, and it is found that the requested consolidations 
and expansions of the issues would unduly delay the pro- 
ceeding and are not required in the interests of justice or 
the formulation of a sound decision. The request for post- 
ponement of hearing was based on grant of the proposed 
expansions and is not otherwise justified. 


Accorpincty, Ir Is OrpEerep: That the motions listed in 


appendix A hereto be and they are hereby denied. 


By the Civil Aeronautics Board: 


/3/ Roserr C. Lesrer 
Robert C. Lester 
Secretary 


1 Order E-15769, dated September 14, 1960; order E-15824, dated September 
26, 1960; and order E-15825, dated September 26, 1960, 


Item Dateof 
No. Filing 


1 9/23/60 


9/23/60 


9/23/60 


9/23/60 


9/26/60 


9/23/60 


9/23/60 


— 
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Appendix A 
page 1 of 2 


MOTIONS 
Movant 


AAXICO Airlines, Inc.; Airline 
Transport Carriers, Inc., d/b/a 
California Hawaiian Airlines; 
Argonaut Airways Corporation ; 
‘Avalon Air Transport, Inc.; 
Capital Airways, Inc.; and 
World Airways, Inc. 


(same as item 1) 


(same as item 1) 


(same as item 1) 


Aviation re of 


Seattle, dba Westair Transport; 
Central Air Transport, Inc. ; 
Coastal Air Lines; Imperial 
Airlines, Inc.; Johnson Flying 
Service, Inc.; Modern Air 
Transport, Inc.; Sourdough 

Air Transport; Southern Air 
Transport, Inc.; and Standard 
Airways, Inc. 


Associated Air Transport, Inc.; 
Los Angeles Air Service, Inc., 
a.b.2 Trans International 
Airlines; President Airlines, 
Inc.; United Statcs Overseas 
Airlines, Inc.; and World Wide 
Airlines, Inc. 


Air Transport Association 
of America 


Title of Motion 


Motion for Expansion 
of Issues 


Motion to Consolidate 
CAB Agreement No. 
134341 


Motion to Request 
Participation of 
Government Depart- 
ments and Agencies 


Motion for Indefinite 
Continuation of 
Hearing 


Letter Joining in 
Above-Listed Motions 


Motion for Expansion 
of the Scope of the 
Proceeding and for 
Clarification 


Petition to Intervene 


1 We note that the Board’s approval of this agreement expired on August 


24, 1960. 
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Appendix A 
page 2 of 2 
ANSWERS 


Motion Date Answer 
Item No. Filed Answering Party 


9/28/60 Northwest Airlines, Inc., Pan American World Air- 
ways, Inc., Trans World Airlines, Inc. 
9/30/60 Seaboard & Western Airlines, Inc. 


9/28/60 Northwest Airlines, Inc., Pan American World Air- 
ways, Inc.; Trans World Airlines, Inc. 
9/30/60 Seaboard & Western Airlines, Inc. 


9/28/60 Pan American World Airways, Inc. 
9/28/60 Pan American World Airways, Inc., Trans World Air- 


lines, Inc. 
9/30/60 Seaboard & Western Airlines, Inc. 


9/28/60 Northwest Airlines, Inc., Pan American World Air- 
ways, Inc., and Trans World Airlines, Inc. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Prorosep REPEAL oF Part 294 
Docxer 11659 er at. 


Notice of Hearing 


In the matter of the proposed repeal of part 294 of the 
Civil Aeronautics Board’s Economic Regulations. 


Notice is hereby given, pursuant to the Federal Aviation 
Act of 1958, as amended, particularly sections 102, 204, 
401, 403, 404, 405, 1002, 1004, and 1005 thereof, that the 
above-entitled proceeding is hereby assigned for hearing 
on November 1, 1960, at 10 a. m., in room 1522, Temporary 
Building 4, 16th Street and Constitution Avenue, N. W., 
Washington, D. C., before Examiner Ralph L. Wiser. 


Pursuant to order E-15768, dated September 14, 1960, 
only evidence to prove or disprove facts material to the 
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issues of law and policy involved in the question of whether 
or not to repeal part 294 will be received. 


Without limiting the scope of the issues raised by the 
pleadings in this proceeding, particular attention will be 
directed to the following matters: 


(1) Whether enforcement of the provisions of the 
Federal Aviation Act of 1958, as amended, and the 
Board’s Economic Regulations from which exemption 
is now provided under part 294 would be an undue 
burden on the air carriers or classes of air 
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carriers which now hold such exemption by reason of 
the limited extent of, or unusual circumstances affect- 
ing, the operations of these air carriers or classes of 
air carriers, and 


(2) Whether such enforcement is in the public 
interest. 


For further details with respect to the issues involved 
in this proceeding, interested persons are referred to the 
orders and notices entered herein, the documents filed by 
the parties, and the examiner’s report of prehearing con- 
ference, served September 29, 1960, all of which are on file 
with the Docket Section of the Civil Aeronautics Board. 


Notice is farther given that any person other than parties 
of record desiring to be heard in this proceeding shall file 
with the Board on or before October 28, 1960, a statement 
setting forth the issues of fact or law raised by this pro- 
ceeding which he desires to controvert. 


Dated at Washington, D. C., October 12, 1960. 


Francis W. Brown 
Francis W. Brown 
Chief Examiner 
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Letters Exchanged Between Civil Aeronautics Board and 
Department of Defense 


CIVIL AERONAUTICS BOARD 
WASHINGTON 


June 24, 1960 
Honorable Thomas S. Gates, Jr. 
Secretary of Defense 
Washington 25, D. C. 


Dear Mr. Secretary: 


The Board has examined the excellent report of the 
Department of Defense ‘‘The Role of MATS in Peace and 
War,’’ and the courses of action outlined therein, with 
considerable interest and approval. It would appear to 
us that without doubt the policy projected will result in 
improved national airlift capability, both military and 
civilian, and we are prepared to support it. 


The references to present Department of Defense com- 
mercial airlift procurement practices are particularly per- 
tinent to the field of our interest. The position, that the 
use by MATS of advertised competitive bidding for the 
bulk of commercial augmentation airlift is not conducive 
to sound economic growth and development of air trans- 
port capability, is consistent with the Board’s publicly- 
expressed views, with the Department of Commerce Report 
on Federal Transportation Policy submitted to the Presi- 
dent in March, and with recent recommendations of the 
Reed Committee to the Secretary of the Air Force. 


The practice of advertised competitive bidding to pro- 
cure virtually all of the Department’s international and 
overseas commercial air transportation, and much within 
the continental United States, is, of course, possible only 
through exemptions granted by the Civil Aeronautics Board 


70 
(96) 


from various requirements of the Federal Aviation Act 
and of the Board’s Economic Regulations. These exemp- 
tions have been granted to civil air carriers, in connection 
with charter-type contract operations for the carriage of 
Department of Defense personnel and property, in reliance 
on the provisions of section 416(b) of the Act. That sec- 
tion grants authority to exempt if the Board finds that 
enforcement would be an undue burden on an “‘air carrier 
or class of air carriers”’ by reason of the limited extent of, 
or unusual circumstances affecting, the operations of such 
air carrier or class of air carriers and is not in the public 
interest. 


It will be noted that the statute does not itself create an 
exemption, but instead creates in the Board a limited au- 
thority to grant an exemption. 
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This particular use of exemptions from the certification 
and other requirements of the law was occasioned by the 
emergency situation arising from the outbreak of hostilities 
in Korea. At that time the certificated airlines operating 
in the Pacific did not have the capacity to meet the tremen- 
dous increase in military airlift requirements. It became 
necessary then to utilize civil airlift capability from almost 
every source available. The necessary exemptions were 
therefore granted based on national defense capacity of 
the carriers regularly certificated over Pacific routes to 
fulfill the requirements. 


The current situation is, of course, very different. The 
capacity of the certificated U.S. flag international and over- 
seas carriers has increased substantially and, it seems to 
us, can scarcely any longer be considered inadequate to 
meet usual Department requirements for the transporta- 
tion of routine channel traffic. There is no longer any ap- 
parent reason why such traffic should not move at pub- 
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lished tariff rates in the services such carriers can perform 
under their certificate authorizations. 


The effect of the policy of the past ten years appears to 
have been the development of what amounts to an over- 
lapping air transport system, operated by MATS, alongside 
the system authorized by the Board under the Federal 
Aviation Act to serve the nation’s national defense and 
commercial needs. In view of the policies now being 
adopted by the Department, the Board is of the opinion 
that there is no longer a need to continue the general 
issuance of exemptions from section 401 of the Act, The 
Board recognizes that there will continue to be a substan- 
tial requirement by the Department for additional com- 
mercial air transport services. Absence of availability 
would tend to support issuance of exemptions in such cases. 


In the light of the foregoing, the Board deems it best to 
discontinue the general grant of exemptions from sections 
403 and 404 of the Federal Aviation Act, and the Board’s 
corresponding Economic Regulations, for the movement of 
military traffic. Thus the carriers would be subject to the 
tariff and rate provisions of the Act. In the case of inter- 
national air transportation this includes, among other 
things, the requirement that rates to be charged the De- 
partment shall be published in tariffs which can be changed 
only on 30 days’ notice, or such lesser period as may be 
determined by the Board, and that they be non-diserimina- 
tory. Rates for interstate and overseas transportation 
must meet these requirements as well as the requirement 
that they be fair and reasonable 


The Board also proposes to discontinue the general grant 
of exemptions from section 401 and plans to closely ex- 
amine each particular case under the language of section 
416(b), and to take such steps as are necessary to conform 
this policy to the Board’s rules and regulations. 
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The Board would be glad to discuss with the Department 
the ways and means of carrying such regulatory changes 
into effect. 


Sincerely yours, 


/s/ Warrney GILLILLAND 
Chairman 


—— 
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DEPARTMENT OF THE AIR FORCE 
WASHINGTON 


Office of the Secretary 
July 13, 1960 
Dear Mr. Chairman: 


I want to express my appreciation for the opportunity 
the Board afforded me and other Defense representatives 
to discuss with the Board the relationship between the 
Board’s exemption policy and the Defense program for the 
procurement of commercial airlift in support of MATS. As 
was pointed out, this program has as one of its primary 
objectives the establishment of a broad and flexible mobili- 
zation base in the civil air transportation system. In this 
connection, the development of a civil air cargo capability is 
regarded as particularly important. To achieve this ob- 
jective it is essential that all carriers who meet prescribed 
specifications and participate in the CRAF Program should 
be eligible to participate in the Defense program. This 
procurement program is predicated on the assumption that 
in our negotiations with commercial carriers fair and rea- 
sonable rates will be developed for our procurement of air- 
lift and the program is, of course, designed to implement 
certain Courses of Action that were approved by the Presi- 
dent. 
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It would, I believe, be most helpful at this time if the 
Board would send to Defense a statement amplifying its 
exemption policy insofar as this policy bears on the De- 
fense airlift procurement program. Such a statement 
would enable us to proceed with assurance that the pro- 
gram we have planned is not inconsistent with the overall 
policy objectives of the CAB. 


Sincerely, 
/s/ Dupuy C. SHARP 


Honorable Whitney Gillilland 
Chairman 
Civil Aeronautics Board 


—— 
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CIVIL AERONAUTICS BOARD 
WASHINGTON 25, D. Cc. 
July 18, 1960 
Honorable Thomas §. Gates, Jr. 
Secretary of Defense 
Washington 25, D. C. 


Dear Mr. Secretary: 


This is in reply to Secretary Sharp’s letter of July 13, 
1960. 


The Board has reviewed the ‘‘Air Force Program of Im- 
plementation’’ dated May 1, 1960, and the ‘‘Department of 
Defense Memorandum of Approval’’ dated June 22, 1960, 
which were transmitted with your letter of July 1, 1960. In 
addition, as your most recent letter points out, the Board 
has had the benefit of discussion concerning specific plans, 
to which these documents refer, for carrying out the vari- 
ous Courses of Action relative to military airlift which 
have been approved by the President. As we understand 


74 
(100) 


it, these plans contemplate negotiation for the procurement 
of international commercial air transportation by cate- 
gories as follows: 


a) Certain personnel and cargo to move over the 
routes of and via the certificated international route 
operators on an individually ticketed and waybilled 
basis. 


Planeload movements of personnel and cargo via 
carriers (all classes) who are participants in CRAF, 
provided such carriers meet equipment and other 
requirements set forth in the program of imple- 
mentation. 


Carriers participating in CRAF include, in addition to 
the certificated international route operators, certificated 
domestic all-cargo carriers and supplemental carriers. The 
letter from Mr. Sharp of July 13, 1960, states that it is 


essential to Department of Defense objectives that all car- 
riers who meet prescribed specifications and participate in 
CRAF be eligible to participate in the program. For any 
carrier to render services outside the scope of its certificate 
and/or at rates other than as published in its tariffs re- 
quires, of course, special authority from the Board. 


Our letter of June 24, 1960, stated that the Board had 
concluded to discontinue the grant of blanket exemptions 
from Section 401, 403, and 404 of the Act, and the Board’s 
regulations thereunder, for the movement of military traffic. 
Insofar as blanket exemptions for international air trans- 
portation are concerned, it is still the Board’s plan to 
discontinue 
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such exemptions; the question of how best to deal with 
domestic traffic (LOGAIR, QUICKTRANS and CAM move- 
ments) is receiving further study. 
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The Board, in passing upon individual exemption appli- 
cations from ‘air carriers” as defined in the Act will give 
great weight to the following considerations, if they are 
present: 


a) The rates agreed upon are deemed by the Board 
to be fair and reasonable. 


b) The carrier has executed a CRAF Standby Contract. 


ce) The Secretary of the Air Force or his designee has 
determined that the contract is in the interest of 
National Defense. 


The Board understands that in secking acceptable rates 
that will be fair and reasonable, the Department of De- 
fense will analyze rates proposed by a carrier on the basis 
of a breakout of costs and profits in accordance with the 
CAB Uniform System of Accounts and that such analysis, 
together with the breakout of costs and profits, will be 
available to the Board. 


The Board recognizes the need for prompt action on 
individual exemption applications and will take steps to 
insure that they are handled expeditiously. 


Sincerely yours, 


/s/ Watney GILLILLAND 
Chairman 


CIVIL AERONAUTICS BOARD 
WASHINGTON 25, D. C. 


August 5, 1960 
Honorable Thomas S. Gates, Jr. 
Secretary of Defense 
Washington 25, D. C. 


Dear Mr. Secretary: 


Reference is made to the Board’s letter of July 18, 1960, 
amplifying, in accordance with your request, its earlier 
letter of June 24, 1960, with respect to the grant of exemp- 
tions in connection with military airlift. 


That letter enumerated certain considerations to which 
the Board would give great weight in passing upon 
individual exemption applications and the first of these 
was that the rates involved would be deemed by the Board 
to be fair and reasonable. 


In the meantime, the Board has given careful considera- 
tion to the question of rates and has concluded that, absent 
considerations not now apparent, it will not grant exemp- 
tions from the applicable provisions of the Act in connection 
with a particular contract if the rates proposed are less 
than as set forth below: 


For plane load traffic in transatlantic and transpacific 
operations equivalent to economy type service 2.9¢ per 
passenger mile on a year round basis. 


Sincerely yours, 


/s/ Wairnex GILLILLAND 
Chairman 
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CIVIL AERONAUTICS BOARD 
WASHINGTON 25, D. ©. 


August 12, 1960 
Honorable Thomas S. Gates, Jr. 
Secretary of Defense 
Washington 25, D. C. 


Dear Mr. Secretary: 


It has come to the Board’s attention that MATS has 
issued invitations to bid (by August 16, 1960) on augmenta- 
tion airlift for the period October 1, 1960, to December 31, 
1960. It is understood that such bids are to cover pas- 
senger traffic only (no cargo whatever) and on a ‘call’? 
basis only. 


The Board’s earlier letters of June 24, July 18, and 
August 5, 1960, assumed, as was understood to be con- 


templated by the Air Force, contracts of at least one year’s 
duration. The purpose of this communication is to advise 
you that the policies of the Board, regarding exemptions, 
as set forth in the aforesaid letters, apply equally to 
contracts which may be entered into for shorter periods. 


In other words, such exemptions as may be required in 
order to perform any contracts let as a result of the in- 
vitations to bid for the three-month period mentioned above 
will be considered by the Board only on an individual basis, 
and the 2.9 cent per passenger mile minimum stated in the 
Board’s letter of August 5 will be applicable to contracts 
for such period. 


The Board, both in this connection and with respect to its 
August 5 letter, desires to clarify the phrase ‘‘on a year 
round basis’? appearing in that letter. This was to 
recognize the possibility of a peak versus off-peak situation 
and other variables such as directional imbalance. Thus, 
the 2.9 cent minimum was, in the context of the August 5 
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letter, intended to mean a minimum average yield to the 
carrier in that amount; as applied to contracts for 90 days 
it would mean an average minimum yield to the carrier for 
that period of time. 


In accordance with his letter of August 9, Member Boyd 
does not join in the determination of 2.9 cents at this time. 


Sincerely yours, 


/s/ Witney GILLILLAND 
Chairman 


—_—_—_—— 
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CIVIL AERONAUTICS BOARD 
WASHINGTON 25, D. C. 


August 23, 1960 
Honorable Dudley C. Sharp 
Secretary of the Air Force 
The Pentagon 
Washington 25, D. C. 


Dear Mr. Secretary: 


This is in reply to your letter of August 20, 1960, wherein 
you recite certain problems facing the Air Foree as a 
result of the Board’s policy as stated in our letter of 
June 24 to the Secretary of Defense, and as further 
enunciated in our letters of July 18, August 5, and 
August 12, 1960. You state that it is necessary that the 
Air Force know at once ‘‘whether the Board will grant an 
exemption to a carrier who proposes to operate at a rate 
substantially below 2.9 cents.” 


The Board has given further consideration to your 
specific inquiry. This is to advise you that the Board’s 
position with respect to the issuance of exemptions for 
military airlift remains the same. 


According to your letter it appears that some of the bids 
received from the supplemental and other carriers may 
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have been significantly less than 2.9 cents. In acting upon 
requests for exemptions the Board will require an air 
earrier to submit sufficient data concerning the bid and 
contract to permit us to determine whether the rates agreed 
upon are deemed by the Board to be fair and reasonable. 
In this regard, based upon present data, it is the Board’s 
position that fair and reasonable rates are rates that are 
not less than 2.9 cents per passenger statute mile. 


With respect to the specific problem of the determination 
of a fair and reasonable rate, the Board calls your attention 
to the penultimate paragraph of its letter of July 18: 


‘The Board understands that in seeking acceptable 
rates that will be fair and reasonable, the Department 
of Defense will analyze rates proposed by a carrier 
on the basis of a breakout of costs and profits in 
accordance with the CAB Uniform System of Accounts 
and that such analysis, together with the breakout of 
costs and profits, will be available to the Board.” 
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The Board has not received the foregoing data. How- 
ever, upon the basis of the data which the Board now has 
and relying upon its own economic judgment and ex- 
perience in rate-making matters, the Board again concludes 
that the rate for military airlift should not be less than as 
stated in our letter of August 5th. 


Subsequent to the receipt of your letter a problem related 
to mileage to be used in considering bids has developed. 
The Air Force staff desired clarification as to what mileage 
the Board considers proper for bidding purposes in various 
cases. As to transatlantic service, the Board would regard 
as reasonable any bid McGuire—Mildenhall, McGuire— 
Orly, or McGuire—Rhein-Main, which is based on the great 
circle non-stop mileage between the particular pair of points 
involved. 


80 
(105) 


In the Pacific, based on the assumption that no carrier 
ean or will fly non-stop to the various points in the Far 
East, the Board would not regard as reasonable any bid 
based on non-stop mileage. On the basis of information 
currently available to the Board, our conclusion with 
respect to the three Pacific routes covered in your letter is 
as follows: 


Travis-Tachikawa—via Honolulu 
Travis-Clark AFB—via Honolulu, Wake and Guam 
Travis-Okinawa—via Honolulu and Wake 


With respect to the assumption that no carrier will fly 
to the Orient non-stop, if in fact any carrier is awarded a 
contract which involves non-stop operations to the Orient 
and such operations are actually conducted on a non-stop 
basis, the Board would not consider non-stop mileage 
calculations unreasonable for that carrier or any additional 
carriers performing service between the same pair of points. 


Sincerely yours, 


/s/ Watney GILLILLAND 
Chairman 
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CIVIL AERONAUTICS BOARD 
WASHINGTON 25, D. C. 


October 25, 1960 
Honorable Dudley C. Sharp 
Secretary of the Air Force 
The Pentagon 
Washington 25, D. C. 


Dear Mr. Secretary: 


Reference is made to previous correspondence with 
respect to the grant of exemptions in connection with 
military airlift. 


81 
(106) 


The Board has granted a number of individual exemp- 
tions to permit performance of certain long term contracts 
effective October 1, 1960, principally involving planeload 
passenger traffic. Since that date, the Board has also 
granted several individual exemptions involving single 
flights, or more than one flight but all to be performed 
within a short period of time; a number of these have been 
for planeload cargo flights. Without exception, these 
flights were scheduled on short notice, so short in fact that 
in each instance it was necessary for the Board to waive 
the 10 day period provided by its rules for the filing of 
objection to the grant of the exemption sought. 


While recognizing that requirements not covered by the 
regular contracts will inevitably arise from time to time, 
the Board feels that only in the most unusual circumstances 
should its rules with respect to the grant of individual 
exemptions be waived. Accordingly, the Board has deter- 
mined that, effective November 1, 1960, it will not grant 


exemptions in circumstances which require it to waive the 
10 day period for filing of objections except in the case of 
applications where there is a representation on the part 
of the Department of Defense that the transportation is 
necessary to fulfill unforeseen military requirements as 
to which time is of the essence. As a matter of procedure, 
it would be satisfactory if such a statement were included 
in the “‘request for proposal.’’ In these, as in the case of 
longer term arrangements, the Board expects that the rates 
proposed will be fair and reasonable. 


Sincerely yours, 


/s/ Wairxey GIuLILLaAND 
Chairman 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,000 
Caprrou Arrways, Inc. and Wortp Amways, Inc., 
Petitioners, 
v. 
Crvm Arronavtics Boarp, Respondent, 


Srasoarp & WESTERN AIRLINES, Inc., Intervenor. 


Prehearing Conference Stipulation 


Petitioners seek review of Board Order E-15769 which 
denied renewal or extension of certain blanket exemptions 
to air carriers in connection with the transportation re- 
quirements of the Military Establishment. 


Pursuant to Rule 38(k) of the Rules of the Court, the 


parties, subject to the approval of the Court, hereby 
stipulate and agree as follows with respect to the issues 
and the procedure and dates for the filing of the briefs and 
joint appendix herein. 


I. 
IssvES 
Petitioners’ statement of issues is as follows: 


1. Whether Order No. B-15769 is based on necessary 
findings of fact; 

© Whether Order No. E-15769 is supported by sub- 
stantial evidence; 

3. Whether Order No. E-15769 violated petitioners’ 


rights to due process afforded by the Fifth Amendment 
of the United States Constitution because it declined to 
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renew, without hearing, licenses on the strength of which 
petitioners had acquired substantial property rights. 


Respondent and intervenor reserve the right to rephrase 
the above issues, or to take the position that any matter 
set forth is unnecessary or irrelevant, or is not properly 
in issue. It is further stipulated that any matter or point 
in relation to the above issues not urged by petitioners 
in their opening brief shall be considered abandoned for 
purposes of review herein. 


Il. 


Procepures wits Respect to Printine or Jornt APPENDIX 
anp Briers, AND Use or UnprintTED Portions or Recorp 


The joint appendix shall contain the materials required 
to be printed by the rules of this Court, the materials 
designated by the parties as hereinafter provided, and this 
stipulation and the order of the Court approving the 
stipulation. 


All briefs will be served and filed in final form on or 
before the dates fixed hereinafter with references to the 
pages of the certified record (‘‘Tr.’’). At the time each 
party serves its brief it will also serve its designation of 
the portions of the certified record to be printed in the joint 
appendix. As soon as all designations have been made, 
the petitioners shall cause the joint appendix to be printed 
with the page numbers of the record as certified to this 
Court appearing at the place where each new record page 
begins on the printed page of the joint appendix, and run- 
ning heads showing the record pages appearing thereon 
shall be printed at the outer top corner of each page of 
the printed joint appendix. The usual numerical designa- 
tion of the printed joint appendix will appear in the center 
of the top of the page. Respondent is authorized to deliver 
the record to the printer of petitioners’ choice for the 
purpose of printing the joint appendix. 
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It is further agreed that each party, in brief or at the 
hearing in the case, may refer to and rely upon any portion 
of the original transcript of record herein which has not 
been printed to the extent that such portion may be material 
to the issues, it being understood that any portions of the 
record thus referred to will be printed in a supplemental 
joint appendix if the Court directs the same to be printed. 


Ii. 


Fruuxc Dates ror Briers aND Joint APPENDIX 


The time for the filing of briefs and the joint appendix 
shall be as follows: 


1. The brief of petitioners will be served and filed on or 
before January 10, 1961; 


2. The briefs of respondent and intervenor will be served 
and filed on or before February 21, 1961; 


3. Petitioners’ reply brief, if any, will be served and filed 


on or before March 10, 1961. 


4. The joint appendix will be served and filed on or before 
March 17, 1961. 
Franxiry M. Stone 
General Counsel 
Civil Aeronautics Board 


Jerrotp Scovurt, JR. 
Attorney for Petitioners 
Louis M. Karuan 
Attorney for 
Seaboard & Western Airlines, 
Inc., Intervenor 


Dated: December 6, 1960 
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Amended Prehearing Conference Stipulation 
Pursuant to Rule 38(k) of the Rules of the Court, the 
parties, subject to the approval of the Court, hereby 
stipulate and agree that their Prehearing Conference Stipu- 
lation, dated December 6, 1960, and approved by order of 
the Court of December 7, 1960, be amended with respect to 
Section III to read as follows: 


Til. 


Firinc Dares ror Briers aNp Joint APPENDIX 


The time for the filing of briefs and the joint appendix 
shall be as follows: 


1. The brief of petitioners will be served and filed on or 
before January 24, 1961; 


2. The briefs of respondent and intervenor will be served 
and filed on or before March 7, 1961; 


3. Petitioners’ reply brief, if any, will be served and filed 
on or before March 24, 1961. 


4. The joint appendix will be served and filed on or before 
March 31, 1961. 


Frankuin M. Stone 

General Counsel 

Civil Aeronautics Board 
JERROLD Scovrt, JR. 

Attorney for Petitioners 
Louis M. Kartan 

Attorney for 

Seaboard & Western Airlines, 


Inc., Intervenor 
January 4, 1961 


Upon consideration of petitioners’ motion for approval 
of amended prehearing conference stipulation and of the 
stipulation attached, it is 


Orperep that the time for filing briefs and the joint 
appendix is extended as follows: 


Petitioners’ brief shall be filed by January 24, 1961; 


Respondent’s and intervenor’s briefs shall be filed by 
March 7, 1961; 


Petitioners’ reply brief shall be filed by March 24, 1961; 
The joint appendix shall be filed by March 31, 1961. 


No further extensions of time to file petitioners’ brief 
will be granted except upon extraordinary cause shown. 


Dated: January 6, 1961. 


Order 

Counsel for the parties in the above-entitled case having 
submitted their stipulation dated December 6, 1960, and 
the stipulation having been considered, the stipulation is 
approved, and it is 

Orperep that the stipulation dated December 6, 1960, 
shall control further proceedings in this case unless 
modified by further order of the court, and that the stipula- 
tion and this order shall be printed in the joint appendix. 


Dated: December 7, 1960. 
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Petition for Judicial Review of an Order of the 
Civil Aeronautics Board 


To the Honorable Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


Petitioners above designated present this Petition for 
Judicial Review and the setting aside of Civil Aeronautics 
Board Order No. E-15769 dated September 14, 1960. 


L 
Tye NaTURE OF THE PROCEEDINGS 


1. Beginning in 1951, the national defense requirements 
created a need for airlift which could not adequately be 
met by either the military’s own aircraft or by the then 
certificated route carriers. This airlift involved the plane- 
load movement of both cargo and personnel, domestically 
as well as to overseas and foreign points. To meet this 
need Respondent granted so-called ‘‘military exemptions’”’ 
(from the certificate, tariff and service requirements of 
the Civil Aeronautics Act) to the certificated air carriers, 
certificated Alaskan Carriers, certificated cargo carriers, 
and Supplemental carriers. Originally, these exemptions 
to the different classes of air carriers were handled in 
separate orders; later, for administrative convenience the 
various exemptions were granted in the single order. 


The military’s need for airlift both continued and in- 
creased, and in the last fiscal year $80,000,000 was included 
in the Defense Appropriation Act for this purpose. 


2. The contracts let by the military have been generally 
of two categories. One class involves ‘‘fixed”’ type con- 
tracts providing for a specified amount of air transporta- 
tion at a given rate for a period of generally one year. 
The other class involves ‘‘call’’ type contracts providing 
for short-term transportation. Part 294 of the Respond- 
ent’s Economie Regulations was originally directed to 
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operations under the fixed type contracts and provides an 
exemption from Sections 401, 403, 404, 405 and certain of 
Respondent’s Regulations. Authority to operate the call 
type contracts was provided by separate exemption orders. 


3. Part 294, which became effective June 25, 1953 and 
has no termination date, was restricted by its terms to 
military operations which (1) involved at least 24 one-way 
schedules between the same points per 30 day period, 
(2) were operated on a definite schedule pattern, (3) were 
for the duration of not less than 90 days or more than one 
year. Thereafter carriers were exempted from restrictions 
(1) and (2) by Respondent’s Order B-14484, dated Sep- 
tember 25, 1959, and were later exempted from the require- 
ment of Item (3) in Order E-15151, dated April 26, 1960. 
Both of these amending Orders expire September 30, 1960. 
Part 294, as thus amended, became known as the *“blanket 
military exemption’”’ applicable to all classes of carriers 
and provided the necessary authority to perform both 
fixed and call type military contracts. 


4. On July 28, 1960, Respondent issued a Notice of 
Proposed Rule Making with the object of repealing Part 
294 and returning to the earlier procedure of granting 
individual exemptions in lieu of the blanket exemption. 
Petitioners filed comments as requested, and opposed the 
termination of the blanket military exemption, as amended. 


5. On August 22, 1960, Petitioners filed an application 
for the renewal or continuation of all of the military 
exemptions, together with a Motion for an Evidentiary 
Hearing on the application. The joint application, 
designated as Docket No. 11731, was denied along with 
the Motion for an Evidentiary Hearing by Respondent’s 
Order E-15769, dated September 14, 1960, at which time 
the Board made the following statements: 


“As indicated above, Orders H-14484 and E-15151 
expire by their own terms on September 30, 1960. The 
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Board has determined, as a matter of regulatory policy 
in light of changing conditions, that it is no longer 
desirable to issue blanket exemptions. It will there- 
fore revert to the previous system of handling these 
matters on the basis of individual requests for exemp- 
tions. This determination is made without prejudice 
to the disposition of such future individual applica- 
tions and, therefore, does not amount to a decision on 
the merits of any particular case. 

“Upon consideration of the foregoing, the Board 
has concluded that the request for extension or re- 
newal of these Orders or for evidentiary hearing 
thereon should be denied.”’ 


Simultaneously, Respondent issued Order E-15768 in 
which it ordered a hearing on the question of whether or 
not to repeal Part 294. However, the scope of this hearing 
does not include the question of whether the aforesaid 
amendments to Part 294 should be renewed or continued. 


Il. 
JURISDICTION 


6. Petitioner Capitol Airways, Inc. is a corporation duly 
organized and existing under the laws of the State of 
Tennessee, having its principal place of business at Berry 
Field, Nashville, Tennessee. Capitol Airways, Inc., is an 
air carrier of persons and property holding a Certificate 
of Public Convenience and Necessity as a supplemental air 
carrier, issued to it by the Civil Aeronautics Board. 


7. Petitioner World Airways, Inc., is a corporation duly 
organized and existing under the laws of the State of 
Delaware, having its principal place of business at Oak- 
land International Airport, Oakland, California. World 
Airways is an air carrier of persons and property holding 
a Certificate of Public Convenience and Necessity as a 
supplemental air carrier issued to it by the Civil Aero- 
nautics Board. 
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operations under the fixed type contracts and provides an 
exemption from Sections 401, 403, 404, 405 and certain of 
Respondent’s Regulations. Authority to operate the call 
type contracts was provided by separate exemption orders. 


3. Part 294, which became effective June 25, 1953 and 
has no termination date, was restricted by its terms to 
military operations which (1) involved at least 24 one-way 
schedules between the same points per 30 day period, 
(2) were operated on a definite schedule pattern, (3) were 
for the duration of not less than 90 days or more than one 
year. Thereafter carriers were exempted from restrictions 
(1) and (2) by Respondent’s Order E-14484, dated Sep- 
tember 25, 1959, and were later exempted from the require- 
ment of Item (3) in Order E-15151, dated April 26, 1960. 
Both of these amending Orders expire September 30, 1960. 
Part 294, as thus amended, became known as the **blanket 
military exemption”’ applicable to all classes of carriers 
and provided the necessary authority to perform both 
fixed and call type military contracts. 


4. On July 28, 1960, Respondent issued a Notice of 
Proposed Rule Making with the object of repealing Part 
994 and returning to the earlier procedure of granting 
individual exemptions in lieu of the blanket exemption. 
Petitioners filed comments as requested, and opposed the 
termination of the blanket military exemption, as amended. 


5. On August 22, 1960, Petitioners filed an application 
for the renewal or continuation of all of the military 
exemptions, together with a Motion for an Evidentiary 
Hearing on the application. The joint application, 
designated as Docket No. 11731, was denied along with 
the Motion for an Evidentiary Hearing by Respondent’s 
Order E-15769, dated September 14, 1960, at which time 
the Board made the following statements: 


‘As indicated above, Orders B-14484 and F-15151 
expire by their own terms on September 30, 1960. The 
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Board has determined, as a matter of regulatory policy 
in light of changing conditions, that it is no longer 
desirable to issue blanket exemptions. It will there- 
fore revert to the previous system of handling these 
matters on the basis of individual requests for exemp- 
tions. This determination is made without prejudice 
to the disposition of such future individual applica- 
tions and, therefore, does not amount to a decision on 
the merits of any particular case. 


“Upon consideration of the foregoing, the Board 
has concluded that the request for extension or re- 
newal of these Orders or for evidentiary hearing 
thereon should be denied.”’ 


Simultaneously, Respondent issued Order E-15768 in 
which it ordered a hearing on the question of whether or 
not to repeal Part 294. However, the scope of this hearing 
does not include the question of whether the aforesaid 
amendments to Part 294 should be renewed or continued. 


IL. 
JURISDICTION 


6. Petitioner Capitol Airways, Inc. is a corporation duly 
organized and existing under the laws of the State of 
Tennessee, having its principal place of business at Berry 
Field, Nashville, Tennessee. Capitol Airways, Inc., is an 
air carrier of persons and property holding a Certificate 
of Public Convenience and Necessity as a supplemental air 
carrier, issued to it by the Civil Aeronautics Board. 


7. Petitioner World Airways, Inc., is a corporation duly 
organized and existing under the laws of the State of 
Delaware, having its principal place of business at Oak- 
land International Airport, Oakland, California. World 
Airways is an air carrier of persons and property holding 
a Certificate of Public Convenience and Necessity as a 
supplemental air carrier issued to it by the Civil Aero- 
nautics Board. 
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8. Petitioners have a substantial interest, within the 
meaning of Section 1006 of the Federal Aviation Act of 
1958, in Respondent’s Order No. -15769, which they ask 
the Court to set aside. This order denies Petitioners’ 
request for the renewal of important parts of so-called 
“‘military exemptions’? which are essential prerequisites 
to the performance by Petitioners of air transportation 
for the military. Such air transportation constitutes most 
of the business performed by Petitioners. 


9. Respondent, Civil Aeronautics Board, is an agency 
of the United States Government, the function of which is 
to administer the Federal Aviation Act, 72 Stat. 731 ( 1948) ; 
49 U.S.C.A. 1301 et seq., a regulatory enactment in govern- 
ing commercial air transportation. 


10. The jurisdiction of this Court is invoked under 
Section 1006 of the Federal Aviation Act of 1958, 72 Stat. 
795, 49 U.S.C.A. 1948, and Section 10 of the Administrative 
Procedure Act of 1946, 60 Stat. 243, 5 U.S.C.A. 1009. 


Il. 
Porxts Ox Wuics Petitioners Intenp To Rety 


11. Respondent’s Order No. B-15769, of which review is 
sought, fails to set forth the findings of fact on which it is 
based, as required by Section 1005(f) of the Federal 
Aviation Act, 72 Stat. 794, 49 USCA 1485, and Section 8(b) 
of the Administrative Procedure Act, 60 Stat. 242,5 USCA 
1007(b). See also: Greensboro-High Point Airport 
Authority v. Civil Aeronautics Board, 97 App. D.C. 358, 
231 F. 2d 517 (1956) ; Johnston Broadcasting Co. v. Federal 
Communications Commission, 85 App. D.C. 40, 175 F. 2d 
351 (1949). 


12. Insofar as Respondent’s Order is based on the 
prospective outcome of a separate proceeding (instituted 
by Respondent’s Order E-15768, the prehearing conference 
which has been scheduled for September 23, 1960), it is 
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not supported by substantial evidence as required by 
Section 7(c) of the Administrative Procedure Act, 60 Stat. 
241, 5 USCA 1006(c). 


13. Respondent’s Order No. E-15769 also violates Peti- 
tioners’ right to due process of law afforded by the Fifth 
Amendment of the United States Constitution. Respond- 
ent’s refusal, without hearing, to renew Petitioners’ 
military exemptions, deprived them of licenses within the 
meaning of Section 1(e) of the Administrative Procedure 
Act, 60 Stat. 237, 5 USCA 1001(e). The impairment of 
such rights, on the strength of which Petitioners acquired 
substantial property, is a deprivation of property and is 
subject to the protection of the Fifth Amendment. See: 
Standard Airlines v. Civil Aeronautics Board, 177 F. 2d 18 
(App. D.C. 1949) ; L. B. Wilson, Inc. v. Federal Communica- 
tions Commission, 170 F. 2d 793 (App. D.C. 1948); WIR, 
The Goodwill Station, Inc. v. Federal Communications Com- 
mission, 174 F. 2d 226 (App. D.C. 1948). 


IV. 
Prayer FOR RELIEF 


Wuererore, Petitioners pray (1) that a copy of this 
Petition be served upon the Respondent; (2) that this 
Court review Respondent’s Order No. E-15769; (3) upon 
such review, this Court set aside said order; and (4) that 
Petitioners have such other and further and different 
relief as this Court may deem proper. 


Respectfully submitted, 


Lear AND Scoutt 
Coates Lear 
JERROLD Scourt, JR. 
Attorneys for Petitioners, 
Capitol Airways, Inc. and 
World Airways, Inc. 


September 23, 1960 
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STATEMENT OF QUESTIONS PRESENTED 


1. Does Section 1005(f) of the Federal Aviation Act 
require findings of facts for orders which deny applica- 
itions for renewal of licenses issued by regulation? If so, 
does Respondent’s Order E-15769 satisfy this require- 


ment? 


2. Does one who acquired substantial property in de- 
pendence upon a temporary operating license issued by 
‘regulation have either a statutory or constitutional right 
to a hearing on an application for renewal of such license? 
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IN THE 


United States Court of Appeals 


For rae District or Cotumsia Crrcuir 
No. 16,000 
Carrroy Arrways, Inc., and 
Worip Amways, Inc., Petitioners 


v. 


Crvm. Arronavrics Boarp, Respondent 
On Petition to Review Order of Civil Aeronautics Board 
JOINT BRIEF OF PETITIONERS 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Section 
1006 of the Federal Aviation Act of 1958, 72 Stat. 795, 
49 U.S.C.A. 1486, and Section 10 of the Administrative 
Procedure Act of 1946, 60 Stat. 243, 5 U.S.C.A. 1009. 


STATEMENT OF THE CASE 


This case comes before this Court upon a petition for 
review of Order B-15769 (R. 35) issued by the-Civit-ker- 
onautics Board on September 14, 1960. This Order denied 
without hearing an Application (R. 7-9) by Capitol Air- 
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ways, Ine., and World Airways, Inc., for an extension of 
certain so-called blanket military exemptions. 


These exemptions enable Petitioners to engage in the 
business of military air transportation, most of which 
was secured on the basis of competitive bidding. And 
it was this business, not that authorized by their sup- 
plemental certificates, to which they were substantially 
and almost exclusively committed. In the ease of Capitol, 
73% of its transportation revenues in its latest fiscal year 
were derived from military contract service, the perform- 
ance of which was dependent on the aforesaid exemrtion. 
(See: Appendix B, Petition for Stay, No. 16,000, Septem- 
ber 23, 1960). In the case of World, over 98% of its 
transportation revenues for the past five years came from 
military contract operations. (See: Appendix C, Peti- 
tion for Stay, No. 16,000, September 23, 1960). 


The basic military exemption has been Part 294 of 
Respondent’s Economic Regulations (R. 1), which became 
effective June 25, 1953, which provided exemptions for Peti- 
tioners (and other air carriers) from Sections 401, 403, 404, 
and 405 of the Federal Aviation Act and certain of Respond- 
ent’s Regulations. Originally, Part 294 was restricted by 
its terms to military operations which (1) involved at 
least 24 one-way schedules between the same points per 
30 day period, (2) were operated on a definite schedule 
pattern, and (3) were for the duration of not less than 
90 days or more than one year. Thereafter, carriers 
were exempted from restrictions (1) and (2) by Respond- 
ent’s Order E-14484, dated September 25, 1959 (R. 3), 
and were later exempted from the requirement of Item 
(3) in Order H-15151, dated April 26, 1960 (BR. 5). Both 
of these amending Orders expired September 30, 1960. 


In Order B-15151, dated April 26, 1960, Respondent 
stated that ‘‘the entire subject of military exemptions as 
authorized in Order E-14484 will shortly be reviewed by 
the Board”. On July 28, 1960, Respondent issued a ‘‘No- 


—————— 
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tice of Proposed Rule Making’’ (R. 47), the purpose of 
which was to ‘‘Repeal Part 294 of the Economic Regula- 
tions.’? This Notice granted all interested parties the 
right to submit ‘‘written data, views or arguments ... on 
or_ before Angnst 22, 1960.’’ 

Thereafter, Petitioners filed timely ‘‘written data, views 
and arguments’’ and at the same time filed both an Ap- 
phivation designated as Docket No. 11731 (R. 7-9), for the 
renewal of the amendments to Part 294, and a Motion 
Tor an Evidentiary Hearing (R. 10) together with a 
request that the Status quo with respect to all military 
exemptions be maintained pending the completion of said 
hearing. 


Both the Application and the Motion were denied by 
R s_Order_E-15769, dated September 14, 1960 
(R. 35), at which time the Board made the following 
statements: 


“‘As indicated above, Orders E-14484 and B-15151 
expire by their own terms on September 30, 1960. 
The Board has determined, as a matter of regulatory 
policy in light of changing conditions, that it is no 
longer desirable to issue blanket exemptions. It will 
therefore revert to the previous system of handling 
these matters on the basis of individual requests for 
exemptions. This determination is made without prej- 
udice to the disposition of such future individual ap- 
plications and, therefore, does not amount to a decision 
on the merits of any particular case. 


“Upon consideration of the foregoing, the Board 
has concluded that the request for extension or renewal 
of these Orders or for evidentiary hearing thereon 
should be denied.’’ 


Simultaneously, Respondent issued Order E-15768 (R. 
31) in which it ordered a hearing on the question of 
whether or not to repeal Part 294. However, the scope 
of this hearing did not include the question of whether 
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the aforesaid amendments to Part 294 should be renewed 
or continued. 


The acknowledged principal feature of returning to the 
practice of granting individual exemptions was the oppor- 
tunity it gave Respondent to review the rate at which the 
military transportation was to be provided. Respondent 
made it clear in its letter of August 5, 1960, (R. 102), that 
no rate below 2.9 cents per passenger mile would be con- 
sidered ‘‘fair and reasonable’’; and no individual exemp- 
tions would be granted to carriers contracting with the 
military at a lower rate. Despite repeated earlier admis- 
sions that it lacked authority to prescribe fair and reason- 
able rates in foreign air transportation, such authority 
was now, at least indirectly, asserted. Moreover, the 
military acquiesced and on August 26, 1960, advised all 
interested bidders for the current contracts that proposals 
at less than 2.9 cents per passenger mile would be un- 
acceptable. 


Because of the pattern of present military procurement 
policies, Part 294, without the aforesaid amendments, be- 
came meaningless. None of the Military contracts issued 
subsequent to September 30, 1960, have been covered by 
the blanket exemption. (See, for example, MATS Re- 
quest for Proposals, dated 28, October, 1961, R. 73). ‘che 
necessary operating authority in each instance has been 
conferred by individual exemption orders on the basis of 
individual exemption applications. This has handicapped 
Petitioners in several ways. 


In the first place, there is a severe procedural problem 
because the Military’s need for airlift often arises on very 
short notice; it was noted in Appendix C to the Petition for 
Stay in this case that the interval between the bid submis- 
sion and performance is frequently no more than a day or 
two. Nevertheless, on October 25, 1960, Respondent ad- 


18ce: Order No. E-14484, Respondent’s Annual Reports to Congress, 1942- 
1959 (except 1944 and 1945). 
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vised the Air Force that except ‘‘in the most unusual cir- 
cumstances”’ it would not process applications in less than 
10 days (R. 106). In some cases air carriers have performed 
military flights in the expectation that Respondent’s ap- 
proval would be accorded retroactively. Such procedural 
problems are reflected in the position recently taken by the 
Department of Defense attached hereto as Appendix B and 
quoted in part below: 


“the Department’s specific position in this matter 
can be summarized as follows. The Civil Aeronautics 
Board should adopt such rules, regulations, etc., as 
are necessary to authorize all air carriers to erform 
services as required by the Department of Defense 
without being required to request the Civil Aeronautics 
Board after the award for specific operating authority, 
or exemptions from tariffs, to perform such service. 
Accordingly, the Department recommends that the 
Board adopt such rules and regulations.’’ 


In the second place, the nature of the military air trans- 


portation business has been significantly altered as a direct 
result of the order complained of. Price competition (and 
the advantage held by Petitioners by reason of the efficiency 
of their operations) has been eliminated by the imposition 
of a minimum rate level as a condition precedent to the 
grant of individual exemption authority. This was fol- 
lowed by an elaborate priority system based on the number 
and type of a bidder’s aircraft as the only basis for the 
Military to choose between bidders for what in effect has be- 
come a fixed-price contract. (Appendix B, p. 34). Nat- 
urally, such tests benefit the larger air carrier bidders, 
and penalize smaller carriers, such as Petitioners. 


STATUTE INVOLVED 


The statute involved is the Federal Aviation Act of 1958, 
72 Stat. 737 et seq., 49 U.S.C.A. 1301 et seq., pertinent pro- 
visions of which are set forth in Appendix A, infra. Par- 
ticularly involved are Section 416 regarding the classifica- 
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tion and exemption of air carriers, and Section 1005(f) 
regarding the necessity of findings of fact in orders issued 
by the Civil Aeronautics Board. 


STATEMENT OF POINTS 
The Civil Aeronautics Board erred: 


1. In refusing to accord Petitioners an adjudicatory 
hearing on their joint application to renew certain licenses 
on the basis of which they had developed substantial 
businesses. 


2, In failing to make findings of fact in the order which 
denied Petitioners’ aforesaid renewal application. 


SUMMARY OF ARGUMENT 


1. Petitioners held licenses (in the form of blanket ex- 
emptions issued by Respondent) which enabled them to 
engage in the business of military air transportation. 
Prior to the termination date of certain of these exemptions 
on September 30, 1960, Petitioners applied for their re- 
newal and requested a hearing thereon. This application 
was denied in Respondent’s Order E-15769, which is the 
subject of this Petition for Review. In this Order Re- 
spondent also announced an alternative licensing procedure 
in the nature of individual exemptions, which Petitioners 
claim significantly altered (both in terms of procedure 
and substance) the authority they previously held. Pe- 
tioners contend that the renewal of their licenses is gov- 
erned by the same considerations which govern their sus- 
pension and/or amendment, as to which adjudicatory hear- 
ings are clearly required. 


2. In denying Petitioners’ joint application for renewal of 
the military operating licenses, Respondent made only 
this finding in its Order E-15769: 


“The Board has determined, as a matter of regu- 
latory policy in the light of changing conditions, that it 
is no longer desirable to issue blanket exemptions.”’ 
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Petitioners contend that such a recital does not meet the 
statutory mandate that ‘‘every order’’ shall contain find- 
ings of fact, because it does not allow this Court to re- 
view, as the statute provides, ‘‘any order, affirmative or 
negative, issued by the Board.’’ 


ARGUMENT 


L ALTHOUGH REQUIRED TO DO SO BY LAW. RESPONDENT 
FAILED TO GIVE PETITIO: AN ADJUDICATORY Ste 


NERS 
ING ON THEIR JOINT APPLICATION FOR RENEWAL OF 
LICENSE 


A. The mid-term suspe: of a license on which a substantial 
business has n requires an adjudicatory procedure, 
even though the license was issued in a rule-making 
proceeding. asd 


One of the closest precedents to the case now before the,“ 


Court is Standard Airlines v. Civil Aeronauti 85 
U.S.App.D.C. 29, 177 F. 24 18 (1949). In that case Stand- 
ard held a so-called letter of registration issued by the 
Board under its power to make exceptions to the general 
requirements of the statute and this exemption authority 
contained a provision that it could be suspended or re- 
voked at any time in accordance with the provisions of 


292.1 of the Economic Regulations. Pending a revocation 
proceeding, the Board suspended Standard’s operating 
authority. In Feversing The action taken by the BoM oa 
setting aside the order of suspension, the Court made the 
following statements: 


‘¢We do not mean to say that for Suspension pur- 
poses the Board need grant a full-scale hearing such 
as it might conduct in a revocation proceeding. The 
nature and extent of the hearing may be appropriate 
to the action being considered. We had occasion to 
discuss that subject at length in two recent cases. 
The point is that in our jurisprudence an opportunity 
to present contentions orally, with whatever advan- 
tages that method of presentation has, is one of the 
rudiments of the fair play required when property is 
being taken or destroyed. There is an assurance that 
contentions will be heard and understood upon a verbal 
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statement, a degree of certainty not secured by the 
mere filing of written material.”’ (pp. 20-1) 


The Court noted that this right to a hearing is Constitu- 
tionally protected: 


“The controlling practicality, in our view, is that the 
suspension would destroy property, not a license prop- 
erty but investment and business property. The Gov- 
ernment cannot make a business dependent upon a 
permit and make an otherwise unconstitutional re- 
quirement a condition to the permit.” (p. 20) 


Moreover, such right is also guaranteed by statute: 


“Tt is true that the Board has authority, under Sec- 
tion 205 (a) of the Act, to make rules and regulations 
consistent with the provisions of the Act, and author- 
ity, under Section 416 (b) (1), to exempt air carriers 
from the requirements of the Act or regulations passed 
pursuant thereto. But even in respect to emergencies 
affecting safety, Congress deemed it necessary to say 
specifically that a suspension could be without a hear- 


ing. If Congress had intended that suspension for 
ordinary violations of the Act or regulations, not so 
critical as safety emergencies, could be without hearing, 
it would seem that it would have made appropriate 
provisions in the statute. Tt did not do so.” (p. 21) 


It is important to note that the Board regarded Standard’s 
license, as it now regards Petitioners’, as the creature 
of a legislative function, which could be changed by rule- 
making procedures. See: Twentieth Century A.L. et al., 
Compliance Proceeding, 21 C.A.B. 133, 140 (1955). 


The first case of In Re Carter, 85 U.S.App.D.C. 229, 177 
F. 2d 75, cert. denied, Laws v. Carter, 338 U.S. 900, 70 S. Ct. 
250 (1949), also involved this same proposition, as the 
Court noted: 


“But, once granted, the license becomes a right, and 
due process of law must be followed to achieve de- 
privation. This is true even though the license is 
a severely qualified one, such as a radio license. 

“Tt may be true that the grant of authority to en- 
gage in the bonding business is an administrative act. 
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* But the deprivation of that right, once granted, is a 
judicial act, requiring due process of law.’’ (p. 78) 


As will be fully discussed later, this case involved, as did 
Standard, the mid-term suspension of a license. 


B. Likewise, amendment\ of such a license requires an 
adjudicatory 


The next closest precedent to the case now before the 
Court is the case 0 erican Air ort, Inc. v. Civil 
Aronsties Baa, 8 F. Supp. 660 (D.C. D.C. 1951) ; the 

strict Court’s findings are fully set forth in 91 U.S. App. 


D.C. 318, 201 F. 2d 189 (1952), and are in part quoted be- 
low: 


‘<¢(12) It is stipulated, and I find that the Board 
failed to comply with the requirements of the Ad- 
ministrative Procedure Act pertaining to adjudication, 
but did comply with the requirements of that act 
pertaining to rule-making. 


‘¢¢(13) No previous regulation or order of the Board 
placed any numerical limit upon the number of flights 
which a large irregular carrier might make. Although 
a limitation of ten trips per month was proposed 
in May 1946, the Board did not, either at that 
time or subsequently, incorporate this provision in 
its regulations or other directives. 


‘¢¢(14) Plaintiffs have substantial investments, seri- 
ous contractual commitments, and have developed val- 
uable business and good will, all of which will be 
jeopardized by the Board’s order limiting the number 
of trips which may be operated. 


*¢¢(15) No question of public safety is involved in 
the instant case.’ 


‘“The trial court concluded as a matter of law: ‘The 
regulation conmplained of is void and of no effect as 
to the plaintiffs.’ In a memorandum opinion the court 
expressed the view that the Regulation in dispute was 
void because it was adopted without such a hearing 
as is necessary under the Administrative Procedure 
Act and the Civil Aeronautics Act of 1938, as 
amended.’’ 


10. 


After first being unable to agree on the disposition of the 
case, the Court of Appeals ultimately remanded the case to 
the trial court to determine whether the specific prescrip- 
tions of the new regulations constituted a reasonable defi- 
nition of undefined terms in the original licenses, which, as 
here, were created by blanket exemptions. However, what 
is of critical importance for our purposes is that all judges 
agreed that if the new regulations restricted existing oper- 
ating authority, adjudicatory hearings would be required. 
The Court’s conclusion on this matter is quoted below: 


“Tt is not disputed that (1) the proposed Regulation 
includes for the first time as a regulation 2 numerical 
limit on flights; (2) the proposed Regulation would by 
its terms apply to the present appellants and, when s0 
applied, would seriously injure and perhaps in a large 
part destroy their business and property interests; (3) 
the proposed Regulation was adopted by approved rule- 
making procedure, but no proceeding of an adjudica- 
tory nature in respect thereto was held by the Board; 
and (4) the District Court entered summary judgment 
upon undisputed findings which did not, however, in- 
clude findings as to the established meaning, if any, 
of nonscheduled or irregular flight operations in the 
industry or as to established custom, if any, in respect 
thereto. 

“No majority of this court is able to agree upon & 
disposition of this case. The three judges are im agree- 
ment that, if a new regulation should legally be re- 
garded as amending existing licenses, adjudicatory 
hearings for the benefit of existing licensees are neces- 
sary.”’ (emphasis supplied). 


The case of L. B. Wilson, Inc. v. Federal Communications 
Commission, 83 U.S. App. DU. 176, 170 F.2d 793 (1948), 
©; to the same effect. An appeal from an order of the 
Federal Communications Commission denied a Petition 
for Reconsideration of the action of the Commission which 
granted, without hearing, a construction permit to a com- 
petitive company. The court emphasized that although the 
radio broadcasting license did not confer a property right, 
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it was more than a mere privilege or gratuity and could 
not be modified or restricted without giving the holder due 
process of law. In this connection, the court made the follow- 
ing statement at p. 802: 


“As above pointed out the Communications Act does 
not in terms forbid a hearing on the issue modifications 
vel non of an outstanding license by the granting of 
broadcasting facilities to another station, although a 
hearing is not in terms provided for. The Act should, 
therefore, in order that it may be brought into harmony 
with the Constitution be construed to contemplate a 
hearing before decision by the Commission on the issue 
stated. As has been said above, a broadcasting license 
confers a property right on its owner, although a lim- 
ited and defeasible one. The impairment of such a right 
by the granting of conflicting facilities to another sta- 
tion is, therefore, pro tanto a deprivation of property. 
The due process clause of the Fifth Amendment pro- 
vides that no person shall be deprived of life, liberty 
or property without due process of law. An essential 
element of due process is an opportunity to be heard 
before the reaching of a judgment. By due process of 
law is meant ‘a law, which proceeds upon inquiry, and 
renders judgment only after trial.’ Trustees of Dart- 
mouth College v. Woodward, U.S. 1819, 4 Wheat. 518, 
581, 4 L.Ed. 629 (Webster’s argument). As said in Gal- 
pin v. Page, U.S .1873, 18 Wall. 350, 368, 21 L.Ed. 959: 
‘It is a rule as old as the law, and never more to be 
respected than now, that no one shall be personally 
bound until he has had his day in court, by which is 
meant, until he has been duly cited to appear, and has 
been afforded an opportunity to be heard. Judgment 
without such citation and opportunity wants all the 
attributes of a judicial determination; it is judicial 
usurpation and oppression, and never can be upheld 
where justice is justly administered.’ ”’ - 


The court went on to point out at p. 805 that due process 
requires not only the opportunity for the presentation of 
evidence and the cross-examination of witnesses, but also 
the opportunity for argument. See also: Hecksher v. Fed- 
eral Communications Commission, 102 U.S. App. D.C. 351, 
253 F.2d 872 (1958). 
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C. For similar reasons, the application, as in this case, for the 
of such a license at the expiration of its term also 
am adjudicatory hearing. 


The second case of In Re Carter, 89 U.S. App. D.C. 310, 
192 F.2d 15, cert. denied 342 U.S. 862, 72 S.Ct. 89 (1951), 
focuses on the precise question raised by Petitioners: Do 
the same considerations govern the renewal of a license as 
govern its suspension and/or amendment? 


In this case the District Court denied without hearing 
the application for the renewal of a license to engage in 
the bonding business. The action was reversed on appeal, 
where the court reached this conclusion: 


“Since a court’s order denying an application to 
practice law is a judicial act, as the Supreme Court 
determined in the Summers case, so is & court’s order 
denying an application to do business as a bondsman. 
Since the District Court’s order is judicial it is (1) 
appealable and (2) erroneuos because not based ‘upon 
a proceeding which contains the elements of due process 
of law, ie., a hearing and relevation (sic) of all data 
upon which a decision is to be based.”” 


“We do not imply that in our opinion the appealed 
order would be valid if it were administrative. Like the 
order involved in Carter’s previous appeal, if it were 
upheld it would destroy a i business. We do 

ot imply that in Our opinion a purely a strative 
refusal to renew, or to grant, a license to do a lawful 
business could be supported if based on arbitrary 
grounds or made without such a ‘hearing and oppor- 
tunity to answer * * * as would constitute due process.’” 


Cirenit Judge Prettyman pointed up the issue in his dis- 
senting opinion: 


“This court held a due process hearing to be neces- 
sary to a mid-term revocation of authority, upon the 


<7 Goldsmith v. U.S. Board of Tax A: 270 U.S. 117, 123, 46 8.Ct. 
215, 217, 70 L.Ed. 494. Ct. Bratton v. der, 260 U.S. 110, 43 S.Ct. 
43, 67 LEa. 157; Smith v. Foster, D.CS.D. N.Y, 15 F.2d 115.” (p- 17) 
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premise that revocation is wholly different from an 
original grant or a renewal. And I did not understand 
that phase of the opinion to be entirely obiter; it was 
the premise upon which the decision was founded.’’ 
(p. 17) 


On Rehearing in Banc the original opinion was accepted, 
but Circuit Judge Wilbur K. Miller, who concurred in the 
result, submitted the following rebuttal to Judge Pretty- 
man’s position: 


‘‘Having decided that Carter’s right to do business 
was, during the original two-year period, a property 
right of which he could not be deprived without due 
process of law, we are now squarely confronted with 
the question whether that property right is extin- 
guished when the stated term expires, with the result 
that renewal may be denied ex parte, or whether a hear- 
ing must be afforded before such denial. 


“Tf Carter’s authorization was a property right dur- 
ing the term, it was no less a property right as the 
term ended. So, the refusal to renew deprived him of 
property, in both practical and Te; ect, Just as 
surely as did-the-reveestion-durimy the term. Although 
the authorization was for a stated period, since it was 
nevertheless constitutionally protected property, he 
had a right to believe it would be continued so long as 
he did not lose the statutory qualifications the court 
had originally found him to possess. He established a 
business upon that reasonable expectation. This lan- 
guage used by the Supreme Court of Iowa is apropos: 


«c<« *** Where the state confers a license to engage 
in a profession, trade or occupation, not inherently 
inimical to the public welfare, such license becomes a 
valuable personal right which cannot be denied or 
abridged in any manner except after due notice and a 
fair and impartial hearing before an unbiased tribunal. 
Were this not so, no one would be safe from oppression 
wherever power may be lodged, one might be easily 
deprived of important rights with no opportunity to 
defend against wrongful accusations. This would sub- 
vert the most precious rights of the citizen. 


‘< <The state cannot, by issuing only annual licenses, 
ingeniously thwart these precious rights.’ * * * 
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‘Tt follows that the ‘key and controlling fact in the 
situation’ is the same as it was on the first appeal: 


¢*** (Carter had an authorization. He was engaged 
in business. The action of the court was not to deny 
him something he was seeking; it was to deprive him 
of something which he had.’ 


“Upon the basis of that controlling fact, we said in 
the first Carter opinion, ‘the deprivation of that right 
[to engage in the bonding business], once granted, is a 
judicial act, requiring due process of law.’ That is still 
true, in my opinion. And it is true, whether the depri- 
vation be by revocation of the right or by denial of 
an extension of its term.’’ (p. 28) 


Judge Miller reached this conclusion at page 29: 


“©* * ® J think there is no valid distinction between 


revocation and retusa = 


“quences How from both. Due process of law, being re- 
sues for the one, should be and is required for the 
other.’’ 


In this jurisdiction there are a number of other cases 
that are especially significant. Minkoff v. Payne, 93 US. 
App. D.C. 123, 210 F.2d 689 (1953), involved the review of 
a denial to renew an annual liquor license; the Court, rely- 
ing on the second case of In Re Carter, supra, made the 
following statement at page 691: 


“<A decision of the Board on this question may not be 
arbitrary or capricious. It must be based upon sub- 
stantial evidence. Moreover, when, as in this case, the 
Board action amounts to a refusal to renew a license 
previously issued it must be based upon evidence which 
the applicant had full opportunity to refute.”’ 


See also: Brooks v. Laws, 92 U.S. App. D.C. 367, 208 F.2d 
18 (1953), and Columbia Auto Loan v. Jordan, 90 U.S. App. 
D.C. 222, 196 F.2d 568 (1952), both of which recognize the 
necessity for a hearing of some sort in licensing cases. The 
leading case of Goldsmith v. United States Board of Tax 
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Appeals, 270 U.S. 117, 46 S.Ct. 215 (1926), is to the same 
effect. 


Respondent’s reply to Petitioners’ argument is summar- 
ized by the following statement taken from pages 13-14 of 
the Boards’ Objections to Petition for Stay in this case: 


“‘A determination to shift from a policy of blanket 
exe i ual & i t = 
suant tO Statutory criteria is-purely legislative and 
no adjudicatory proceedings and findings pertinent 
thereto are required.’’ 


“<On the authority of the Standard and American Air Trans- 
port cases, supra, it is now clear that licenses created _b 

blanket exemptions cannot be suspended or smmended ‘with, 
out adjudication—this 18 more than a legislative function. 


But, as Davis suggests, the use of labels will not solve the 
problem: 


“<Often the best solution of the problem of classifying 
borderline activities is to avoid classifying them—to 
skip the labelling and to proceed directly to the prob- 
lem at hand. Thus, if the problem is to determine 
appropriate procedure for a particular activity, the 
practical procedural needs may be studied without call- 
ing the activity either rule making or something else; 
usually nothing will be lost if the activity is regarded 
as borderline or mixed or unclassifiable.’’* 


The following tests for determining appropriate procedures 
were advanced by Fuchs, Procedure in Administrative Rule- 
making, 52 Harv. L. Rev. (1938): 


“The aspects of rule-making which determine the sig- 
nificant categories for procedural purposes may, how- 
ever, be grouped under the following headings: (1) the 
character of the parties affected; (2) the nature of the 
problems dealt with; (3) the character of the adminis- 


21 Davis, Administrative Law Treatise, Sec. 5.01, p. 286 (1958) ; Davis 
also suggests at page 295 that “almost every process ez: licensé: 


becomes rule en ae a | 0 c) 0; 
the-Admintstrative edure Act. (emphasis added) 
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ized by the following statement taken from pages 13-14 of 
the Boards’ Objections to Petition for Stay in this case: 


“A determination to shift from a policy of blanket 
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no adjudicatory proceedings and findings pertinent 
thereto are required.’’ 


“¢Qn the authority of the Standard and American Air Trams- 
port cases, supra, it is now clear that licenses created _b 
blanket exemptions cannot be sus ended or amended with-; 

¢ adjudication—this 18 more ‘hon a legislative function. 
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But, as Davis suggests, the use of labels will not solve the 
problem: 


“Often the best solution of the problem of classifying 
borderline activities is to avoid classifying them—to 
skip the labelling and to proceed directly to the prob- 
lem at hand. Thus, if the problem is to determine 
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practical procedural needs may be studied without call- 
ing the activity either rule making or something else; 
usually nothing will be lost if the activity is regarded 
as borderline or mixed or unclassifiable.’’* 


The following tests for determining appropriate procedures 
were advanced by Fuchs, Procedure in Administrative Rule- 
making, 52 Harv. L. Rev. (1938): 


“The aspects of rule-making which determine the sig- 
nificant categories for procedural purposes may, how- 
ever, be grouped under the following headings: (1) the 
character of the parties affected; (2) the nature of the 
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21 Davis, Administrative Law Treatise, Sec. 5.01, p. 286 (1958); Davis 
also suggests at page 295 that “almost every process é 
becomes rule mS, Shir oo ¢c 
the-vAaministrative 


Act. (emphasis added) 
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- trative determination; (4) the types of administrative 
agencies exercising the rule-making function; and (5) 
the character of enforcement which attaches to the 
resulting regulations.”’ 


A brief examination of some of these criteria will show that 
Petitioners should have been accorded the adjudicatory 
hearing which they requested. 


1. There were relatively few interested parties, all 
of which were easily identifiable. The Preheurimg-Con-— 
ference Report on the Proposed Repeal of Part 294, 
Docket 11659, served September 29, 1960, indicates 34 
supplemental carriers were represented.” 


2. The issue was highly controversial—renewal of 
the blanket military exemptions, as amended, was fav- 
ored by all of the supplemental carriers and opposed by 
all of the regular route carriers. The problem was not 
of an emergency nature, however; nor did it involve 
any question of safety. 


3. The issue was not one in which the Board pos- 
sessed any expertness. The allegation in Order E-15769 
that ‘‘in the light of changing conditions * * * It is no 
longer desirable to issue blanket exemptions’’ is pat- 
ently false. The whole purpose of the military exemp- 
tions is to meet the needs of the Military Establishment, 
which has stated that the individual exemption pro- 
cedure is not satisfactory. See: Appendix B. 


4. Respondent has not given Petitioners any forum 
to consider the substance of the controversy. The hear- 
ing authorized by Order E-15768 on the Proposed Re- 
peal of Part 294 was a farce, since it involved neither 
(a) the renewal of the essential amendments, nor (b) a 
consideration of the propriety of fixing minimum rates 
for military traffic. 


2 In the case of Bi-Metallic Investment Co. v. State Bd. of Equalization, 
239 U.S. 441, 36 S.Ct. 141 (1915), Mr. Justice Holmes noted that hear- 
ings are not always possible: 


“Where a rule of conduct applies to more than a few people, it is 
impracticable that everyone 8 ould have a direct voice in its a 
tion. The Constitution does not require all public acts to be done in 
town meeting or an assembly of the whole.” 


17 


‘The cases on which Respondent relied in its Objections 
to Petition for Stay in this case are not applicable. With one 
exception, none of the cases involved the type of problem 
now before the Court. Two of the cases involved wage 
orders,* another price control,‘ another concerned oyster 
packing standards,* and still another the nationwide alloca- 
tion of TV channels, following lengthy hearings, the record 
of which consisted of 39 volumes.® The case of Air Lines 
Pilots Association v. Quesada, 276 F.2d 892 (2d Cir. 1960), 
deserves special comment: 


1. The agency’s decision affected 18.00) licensed 
commercial pilots. Understandably, the Court relied on 
Mr. Justice Holmes’ admonition in the Bi-Mc.allic case, 
supra, that the Constitution does not require town 
meetings for all public acts. 


2. The matter at issue was one of safety—whether 
persons over 60 should be permitted to pilot aircraft 
in commercial service. Moreover, the legislative history 
indicated Congressional intent that the agency should 
have broad powers to establish safety rules, through a 
streamlined rule-making procedure. 


3. The agency sought and received the counsel of 
various experts in aviation medicine and safety, and 
thereafter concluded that a hearing would not ‘‘serve a 
useful purpose’’ and that it was not ‘‘necessary in the 
public interest.’’ 


In each of these critical respects the case is distinguishable 
from the order Petitioners seek to have reviewed. 
Davis analyzes the problem in these terms: 


“Judicial opinions have not crystallized any basic 
principle to guide the determination of when the method 
3 Pearson v. Walling, 138 F.2a 655 (8th Cir, 1943), cert. denied 321 U.S, 


775, 64 S.Ct. 616 (1944); Guiseppi v. Walling, 144 F.2d 608 (2d Cir. 1944), 
aff’d 324 U.S. 244, 65 S.Ct. 605 (1945). 


4 Bowles v. Willingham, 321 U.S. 503, 64 S.Ct. 641 (1944). 

5 Willapoint Oysters v. Ewing, 174 F.2d 676 (9th Cir. 1949), cert. dented 
338 U.S. 860, 70 S.Ct. 101 (1949). 

6 Logansport Broadcasting Corp. v. United: States, 93 U.S. App. D.C.' 342, 
210 F.2d 24 (1954). 
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of trial should be required, either by due process, or 
by interpretation of a statutory requirement of ‘hear- 
ing,’ or by a kind of common law that often seems to 
operate in this area, unanchored by any constitutional 
or statutory provision. The one observation to which 
the courts most frequently pay lip service is that an 
agency can act legislatively but not judicially without 
a hearing, but that observation °* * * is often unsatis- 
factory in various respects. 


‘‘The true principle is that a party who has a suffi- 
cient interest or right at stake in a determination of 
governmental action should be entitled to an opportu- 
nity to know and to meet, with the weapons of rebuttal 
evidence, cross-examination, and argument, unfavorable 
evidence of adjudicative facts, except in the rare cir- 
cumstance when some other interest, such as national 
security, justifies an overriding of the interest in fair 
hearing.’’” 


There can be no doubt of Petitioners’ interest in the matter 
at issue. Not only their licenses to engage in the business 
of military air transportation but the military air trans- 


portation business itself was significantly changed when 
Respondent substituted the individual exemption technique 
for the blanket exemption. On the other hand, no explana- 
tion has been offered for the denial of an adjudicatory 
hearing as to the essential amendments to Part 294; this 
is particularly shocking since a hearing was authorized to 
consider the repeal of Part 294 without these amendments. 


I. RESPONDENT'S ORDER FAILS TO MAKE THE FINDINGS OF 
FACT REQUIRED BY LAW. 


In Order B-15769 Respondent denied Petitioners’ request 
for (a) renewal of certain blanket military exemptions, and 
(b) an evidentiary hearing on the renewal application. The 
aforesaid Order contains only the following finding: 


‘Ag indicated above, Orders H-14484 and E-15151 ex- 
pire by their own terms on September 30, 1960. The 


71 Davis, Administrative Law Treatise, Section 7.02, p. 412 (1958). 
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Board has determined, as a matter of regulatory policy 
in light of changing conditions, that it is no longer de- 
sirable to issue blanket exemptions.”’ 


More is required by the dual statutory mandates that (a) 
‘<Byvery order of the * * * Board shall set forth the findings 
of fact on which it is based * * * ’? 72 Stat. 794, 49 U.S.C.A. 
1485 (f), and (b) ‘‘Any order, affirmative or negative, 
issued by the Board * * * shall be subject to review by the 
courts of appeals of the United States * * * ”’ 72 Stat. 795, 
49 U.S.C.A. 1486(a).2 The standard to be observed was 
stated by this Court in the case of Greensboro-High Point 
Airport Authority v. Civil Aeronautics Board, 97 U.S. App. 
D.C. 358, 231 F.2d 517 (1956) at page 521. 


“The agency’s findings must also be sufficiently definite 
to enable the courts to perform the task of judicial 
review.’’ 


Whatever ‘‘regulatory policy in the light of changing con- 
ditions”? may mean must be spelled out with sufficient par- 
ticularity to permit a judgment as to its validity. This same 
point was made in the recent case of Michigan Consolidated 
Gas Co. v. Federal Power Commission, U.S. App. D.C. 
—, 283 F.2d 204 (1960) : 


«¢ ** * the Commission cannot invoke particular knowl- 

edge, sight unseen, under the cloak of past experience. 

Instead it must reveal what this knowledge is and how 

G aa the conclusion for which it is invoked.”’ 
p. 223 


Respondent’s Order is subject to the same deficiency, and 
must be set aside. 


* Judicial review is guaranteed even though the Order may have been 
issued in_a rule making proceeding as was eld in the case of Airborne 
Freight Corporation v. Civil Aeronautics Board, 103 U.S. App. D.C. 206, 
267 F.2d 210 (1958), on the authority of United States v. Storer Broad- 
casting Company, 351 U.S. 192, 76 S.Ct. 763 (1956). 
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: Ill, CONCLUSION 
For the reasons set forth herein, the Order under review 
should be set aside. 


Respectfully submitted, 


Coates Lear 
Jerrotp Scourt, Jz. 
Attorneys for Petitioners 


January 24, 1961 
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APPENDIX A 


Pertinent Provisions of the Federal Aviation Act, 72 Stat. 737 
et seq. 49 U.S.C.A. 1301 et seq. (1958) 


CLASSIFICATION AND EXEMPTION 
OF CARRIERS 


“Sec, 416(a) The Board may from time to time estab- 
lish such just and reasonable classifications or groups of air 
carriers for the purposes of this subchapter as the nature of ” 
the services performed by such air carriers shall require; 
and such just and reasonable rules and regulations, pursu- 
ant to and consistent with the provisions of this subchapter, 
to be observed by each such class or group, as the Board 
finds necessary in the public interest. 


“(b) (1) The Board, from time to time and to the extent 
necessary, may (except as provided in paragraph (2) of 
this subsection) exempt from the requirements of this 
subchapter or any provision thereof, or any rule, regula- 
tion, term, condition, or limitation prescribed thereunder, 
any air carrier or class of air carriers, if it finds that the 
enforcement of this subchapter or such provision, or such 
rule, regulation, term, condition, or limitation is or would be 
an undue burden on such air carrier or class of air carriers 
by reason of the limited extent of, or unusual circumstances 
affecting, the operations of such air carrier or class of air 
carriers and is not in the public interest. 


‘¢(2) The Board shall not exempt any air carrier from 
any provision of subsection (k) of section 1371 of this title, 
except that (A) any air carrier not engaged in scheduled 
air transporation, and (B), to the extent that the opera- 
tions of such air carrier are conducted during daylight 
hours, any air carrier engaged in scheduled air transporta- 
tion, may be exempted from the provisions of paragraphs 
(1) and (2) of such subsection if the Board finds, after 
notice and hearing, that, by reason of the limited extent of, 
or unusual circumstances affecting, the operations of any 
such air carrier, the enforcement of such paragraphs is or 
would be such an undue burden on such air carrier as to 
obstruct its development and prevent it from beginning or 
continuing operations, and that the exemption of such air 
earrier from such ta would not adversely affect 
the public interest: Provided, That nothing in this sub- 
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section shall be deemed to authorize the Board to exempt 
any air carrier from any requirement of this subchapter, or 
any provision thereof, or any rule, regulation, term, con- 
dition, or limitation prescribed thereunder which provides 
for maximum flying hours for pilots or co-pilots.”” 


e * ° s * ° ° ° ° ° 


FINDINGS OF FACT; SERVICE OF ORDERS 


“Sec, 1005(f) Every order of the Administrator or the 
Board shall set forth the findings of fact upon which it is 
based, and shall be served upon the parties to the proceed- 
ing and the persons affected by such order.”’ 
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APPENDIX B 
The Statement of Position on Repeal of Part 294 


DEPARTMENT OF THE AIR FORCE 
WASHINGTON 


Office of the Assistant Secretary 
November 14, 1960 
Dear Mr. Chairman: 


In accordance with my letter of October fourteenth 
attached hereto is the Department of Defense position with 
respect to Part 294 of the Economic Regulations of the 
Civil Aeronautics Board. 


The Department of Defense has set forth for the Board’s 
consideration a statement of what it considers essential 
from a regulation standpoint in order that the Department 
may be assured that its requirements for air transportation 
can be satisfied on a timely basis. 


The attached analysis of the Department’s position of 
course, speaks for itself. However, the Department’s 
specific position in this matter can be summarized as 
follows. The Civil Aeronautics Board should adopt such 
rules, regulations, etc., as are necessary to authorize all air 
carriers to perform services as required by the Department 
of Defense without being required to request the Civil 
Aeronautics Board after the award for specific operating 
authority, or exemptions from tariffs, to perform such 
service. Accordingly, the Department recommends that 
the Board adopt such rules and regulations. 


Sincerely yours, 


/s/ P. B. Taytor 
P. B. Taylor 
Assistant Secretary of the Air Force 
Attachment 
a/s 
The Honorable Whitney Gillilland 
Chairman 
Civil Aeronautics Board 
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DOD RECOMMENDATIONS WITH RESPECT 
TO PART 294 


GENERAL 


In order to consider the impact on the Department of 
Defense of the repeal of Part 294 and the absence of 
additional authority to authorize air carriers to perform 
services as required by the Department on a timely basis, 
it is necessary to examine the various types of transporta- 
tion service procured by the Department. Accordingly, the 
position of the Department will be set forth under the 
following: 


A. MATS Augmentation 
1. Long Term Contracts (90 days to one year) 


9. Individual Call Contracts (Single trips to multiple 
trips within a 30-day period) 


B. Domestic Operations of the Department. 
A. MATS AvucMENTATION 
1. Long Term Contracts 


In February of 1960 the Department of Defense report 
“The Role of MATS in Peace and War’’, containing 
Presidentially Approved Courses of Action, was published. 
In May of 1960 the Department of Air Force prepared 
its recommended implementation of the Presidentially 
Approved Courses of Action. This implementation 
program was approved by the Department of Defense in 
June 1960. Course of Action No. 5 as set forth in the 
Presidentially Approved courses of Action and the Air 
Force implementation thereof is of the utmost importance 
in considering the Department of Defense position with 
respect to operating authority of air carriers as well as 
tariff matters. Under the Air Force Program of Imple- 
mentation, air transportation in augmentation of the 
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Military Air Transport Service was to be procured under 
three Categories—A, B, and C, as follows: 


Category A—The movement of passengers and cargo in 
less than planeload lots on regularly 
scheduled commercial flights; 


Category B—The movement of passengers and cargo in 
planeload lots under negotiated contracts 
assuring an adequate mobilization base in 
the event of emergency; 


Category C—Similar to Category B but set aside for 
procurement from small business. 


The intent of the Department in procuring transporta- 
tion under these three categories is to provide a proper 
mobilization base to the Department in the event of 
emergency. In order to procure the most satisfactory 
emergency capability from the existing civil inventory, it 
is essential that the Department procure not only the most 
modern equipment available but also the largest expansion 
capability that is offered. 


Tn this connection your attention is invited to Exhibit 1 
which sets forth the Department’s intentions with respect 
to evaluation of proposals from air carriers as contained 
in the latest Request for Proposal submitted to the Industry 
for proposals for air transportation service to be per- 
formed during the period 1 January through 31 December 
1961. Of interest to note in this is the Department’s 
preference for turbine powered cargo or convertible air- 
craft. Information available to the Department indicated 
that only 17 CL-44’s in cargo or convertible configuration 
have been ordered by U. S. air carriers, and that this is the 
only cargo or convertible aircraft currently in production. 
Twelve of these seventeen have been ordered by air carriers 
other than regular scheduled international route carriers. 
Consequently, if these carriers were selected by the De- 
partment to perform the service, exemptions would be 
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required under the current Board rulings to enable the 
carrier to perform the service for the Department in peace- 
time, as well as to make its capacity available to the 
Department in an emergency. In view of the small number 
of these turbine powered cargo aircraft that are available, 
the Department requires turbine powered passenger air- 
craft as well as piston powered convertible aircraft to 
assure an adequate mobilization base. To obtain these air- 
craft, the Department probably will require the services of 
supplemental carriers, as well as those of domestic and 
international route carriers. In order to perform, the 
supplemental carriers, and in some cases the route 
carriers, will require exemptions. 


Although on the long term contracts it is possible to 
provide sufficient lead time to permit the carriers to make 
timely application for necessary exemptions under Section 
416 (b) of the Act for necessary operating authority and 
rate approval after award, the Department is procuring 
such services under the authority of 10 U.S.C. 2304 A (16), 
which authorizes placing such contracts on a negotiated 
basis rather than on a formally advertised basis when such 
contracts are in the interest of national defense. For this 
reason the Board may prefer to accomplish any reviews 
which it desires before the Secretary of the Air Force has 
determined that the specific contracts, as awarded, are in 
the interest of national defense, particularly since such a 
Determination and Finding once made by the Secretary, is 
non-reviewable. 


It would appear appropriate for the Board to advise the 
Department of Defense, in advance of procurement action, 
of any criteria which the Board requires to be imposed, 
and, subject to such criteria, to prescribe, by regulation, 
that at any time the Secretary of the Air Force deter- 
mines that an air transportation contract is in the interest 
of national defense that such carrier automatically has 
necessary waivers from Sections 401, 403, and 404 of the 
Act as are required to perform such service. It is assumed, 
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of course, that any criteria proposed would be submitted 
to the Department of Defense for comment prior to 
adoption by the Board. 


For the Board’s information, the Department believes 
that fair and reasonable rates would have resulted from 
the Department’s procurement program in implementation 
of the Presidentially approved courses of action without 
the need for the Board to establish any minimum rate. 
The Department, however, because of the 2.9¢ per seat 
mile minimum rate established by the Board, has advised 
all air carriers who submit proposals in response to our 
Requests for Proposal that proposals at less than the 
2.9¢ minimum will not be considered. The Department 
assumes, in this connection, that any such minima estab- 
lished by the Board for air carriers will be based upon a 
conviction of the Board that no such air carrier can per- 
form the service at a lesser rate which, under all criteria, 
would be fair and reasonable. 


2. Individual Call Contracts 


With respect to services procured by the Department on 
a single or multiple trip basis for a period not in excess 
of 30 days, the Department considers it essential, in order 
to assure maximum capacity at acceptable rates, that all 
air carriers be eligible to participate in furnishing this 
service and that prior to award to any air carrier the 
Department have assurance that the carrier has the 
necessary authority to perform the service contracted for. 
Subject to the same considerations specified in the last 
paragraph above, it should be understood that the Depart- 
ment would be agreeable, in any regulation adopted by the 
Board, to the authority to perform such transportation 
being conditioned upon criteria adopted by the Board con- 
sidering the nature, quality and type of service to be 
performed. 


In connection with these individual to multiple flights, 
the Board should recognize the action taken by the 
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Department in providing expansion provisions within the 
long term contracts as well as the action taken by the 
Department to implement Category A procurement 
(individual movement of personnel on regular scheduled 
flights of route carriers) which, in the areas in which it will 
operate, should satisfy a large portion of one way move- 
ment of personnel. ‘These actions should lessen the 
frequency of individual charters. 


The Board has, in a letter from the Chairman to the 
Secretary of the Air Force dated October 25th, recognized 
the necessity for satisfying military requirements in a 
timely manner by agreeing to waive its 10-day rule when- 
ever the Department includes in Requests for Proposal 
the statement ‘‘The transportation is necessary to fulfill 
unforeseen military requirements as to which time is of the 
essence.”? In the opinion of the Department a Board 
regulation should be adopted which automatically au- 
thorizes exemptions from Sections 401, 403, and 404 of the 
Act whenever the Department includes such a statement 
in a Request for Proposal, provided, of course, that the 
rates at which the services are procured are fair and 
reasonable. Wherever appropriate, however, the Depart- 
ment intends to procure such ‘‘unforeseen military re- 
quirements as to which time is of the essence’? under 
applicable Category A arrangements already in being, or, 
in the case of round trip planeload flights, under Category 
B expansion arrangements. The individual call contracts, 
therefore, while vitally important to the Department, 
should have a reduced economic significance to the com- 
mercial air transportation industry. 


B. Domestic OPERATION 


The domestic air transportation service in support of 
military requirements presents different problems than 
those involved in obtaining international air transporta- 
tion in support of the Military Air Transport Service. The 
need for emphasizing the development of expanded 
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emergency capability is not as great as in the international 
field. The Department has not restricted its solicitation 
of proposals for contracts for domestic air transportation 
service to ‘‘air carriers’? as defined in the Federal 
Aviation Act of 1958; consequently, Part 45 carriers, who 
are not subject to the Board’s operating authority or its 
economic regulations may submit proposals. To impose 
rules and regulations on air carriers which would tend to 
inhibit their ability to compete effectively for domestic 
transportation requirements of the Military Departments 
on an equal basis with Part 45 carriers would, in the 
opinion of the Department, establish the Part 45 carrier 
in a preferred class over carriers who have been certificated 
to perform service by the Civil Aeronautics Board. 


In regard to the domestic air transportation systems of 
the Department of Defense such as LOGAIR, QUICK- 
TRANS and the ‘‘Rocket Run’’ of the Air Force Air Re- 
search and Development Command, these operations are 


designed to meet special logistic requirements which cannot 
be satisfied by scheduled air service. While the ‘‘Rocket 
Run” is a temporary arrangement to provide expeditious 
transportation for technicians accompanying classified 
equipment and for dangerous materials moving between 
contractor facilities in California and Colorado and the 
Air Force Missile Test Site in Florida, the LOGAIR and 
QUICKTRANS operations represent requirements of a 
continual nature. Evidence showing the LOGAIR and 
QUICKTRANS operations was submitted to the Board 
by the Department of Defense in the Domestic Cargo Mail 
Service Case, Docket No. 10067, and the Board is requested 
to take judicial notice of the testimony and exhibits of the 
Department introduced in that proceeding. The LOGAIR 
and QUICKTRANS systems did not spring up overnight, 
but were carefully developed systems designed to meet 
urgent requirements of the services concerned. 


It has been determined that airlift could be feasibly and 
economically employed to reduce the pipeline time of 
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material moving in the logistic systems and, by effecting 
such reductions, permit substantial cutbacks in military 
procurement. Studies in this area emphasized the fact 
that although substantial saving could result, such savings 
could be consumed by high-cost airlift—in other words, 
airlift, per se, was not the answer. The LOGAIR and 
QUICKTRANS services have become such valuable and 
essential segments of the Department’s logistic system that 
their continuance without interruption must be assured. 
Therefore, any action of the Board to impose obstacles in 
obtaining these services might reduce flexibility inherent 
in air transportation and render its continuance question- 
able. The Department believes it is essential that it be 
permitted to negotiate with any air carrier interested in per- 
forming this service, and in view of the specialized services 
required, as compared with that of a scheduled carrier, it 
is further believed that the carriers must be provided 
relief from tariff and rate provisions of the Act. 


As in the case of service in augmentation of the Military 
Air Transport Service, it is essential that commercial 
contract service be available to the Department of Defense 
on a timely, effective, and economical basis. 


In view of the facts set forth herein, it is recommended 
that the Board not take any action which would subject 
air carriers who are willing to perform service for the 
Department in domestic operations to any restraints which 
could have the effect of according a preference to Part 45 
carriers. 


Summary 


The Department considers it important and essential, 
in the conduct of its business, to have freedom of access 
to all air carriers as defined in the Federal Aviation Act of 
1958 to solicit proposals for furnishing air transportation 
service to the Department. Further, upon award of a 
contract or service order to any such air carrier, the 
Department must know that that air carrier has the legal 
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authority necessary to perform the service in order to 
assure the orderly movement of Government personnel and 
material. 


The Department of Defense, in determining to move the 
vast majority of its people as well as substantial 
quantities of cargo by air, has, in addition to the savings 
in time and productivity, considered savings inherent in 
the use of air transportation at fair and reasonable rates. 
To the extent that the rates at which commercial air 
transportation can be obtained increase to a point which 
outweighs the advantages obtained by savings in time and 
productivity, the Department may be required to use other 
transportation. 


In view of the foregoing, the Department recommends 
that the Board, in considering Part 294, adopt rules and 
regulations which, while imposing any conditions the Board 
considers necessary in view of the nature, type and quantity 
of service involved, will insure that the Department’s re- 
quirements can be satisfied in a timely manner by the air 
carriers who receive awards, without requiring such air 
carriers to specifically request exemptions from Sections 
401, 403, and 404 of the Act after award. The Department 
considers this essential in order that it can award con- 
tracts to carriers with the full assurance that the carrier 
receiving the award has the necessary legal authority to 
perform such service in accordance with the terms and 
conditions of the contract. 


The Department’s specific position is as follows. The 
Civil Aeronautics Board should adopt such rules, regula- 
tions, etc., as are necessary to authorize all air carriers to 
perform services as required by the Department of Defense 
without being required to request the Civil Aeronautics 
Board after the award for specific operating authority, or 
exemptions from tariffs, to perform such service. 
Accordingly, the Department recommends that the Board 
adopt such rules and regulations. 
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EXHIBIT 1—DOD RECOMMENDATIONS WITH 
RESPECT TO PART 294 


(Extracted from MATS Request for Proposal 
— Category B) 


17. Evanvation oF Prorosat— 


a. Contracts resulting from this Request for Proposals 
will be entered into under the authority of 10 U.S.C. 
2304(a)(16). The contracts cover MATS current com- 
mercial augmentation requirements, with an expansion 
feature intended to cover potential additional requirements 
during the contract period. Also, these contracts are in- 
tended to encourage the procurement by the civil air 
transport industry of modern aircraft best adapted to 
MATS emergency needs and committed to the Department 
of Defense in such periods of emergency through allocation 
by DATA and through CRAF Standby Contracts. Finally, 
the contracts are intended to provide an assured expanded 
capacity, for use in any limited or localized emergency 
which does not justify activation of the Civil Reserve Air 
Fleet. 


b. Consequently, offers will be evaluated giving major 
consideration not only to the reasonableness of the prices 
offered, but also to the relative value to the MATS mission 
of the types of aircraft offered and to the total expanded 
capacity guaranteed by the offerors in periods of 
emergency. These factors will be evaluated not only on an 
item by item basis but also on an overall basis encom- 
passing all of the items under this Request and other 
existing MATS contracts, to assure that the total com- 
mercial augmentation fleet made available to MATS is best 
adapted, in size and operating characteristics, to MATS 
overall requirements. 

ce. Expansion. One of the objectives of this procurement 


is to have increased capacity available to MATS in periods 
of emergency which do not justify activating CRAF. To 
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this end each item in the Schedule contains a section in 
which the offeror is to state the total number of aircraft, 
by type, which it will make available to MATS, upon 
request, in any period of emergency as determined by the 
Secretary of Defense (see Additional General Provision 
XVII). The aircraft specified in Part B, ‘“‘Expansion 
Capability’’, of the Schedule items shall include the air- 
craft necessary to provide the transportation specified in 
Part A, ‘‘Item Description’’, of the Schedule items. 


d. Type of Aircraft. The aircraft specified in Part B of 
the Schedule items (including the aircraft specified for use 
in performance of Part A) must, on 1 January 1961, be 
allocated by the Defense Air Transportation Administra- 
tion to the Civil Reserve Air Fleet and be modified to 
required CRAF specifications (Group ‘‘A’’). (See Part 
XIX of the Additional General Provisions.) In addition, 
the aircraft specified must comply with the applicable 
provisions of Attachment A to this Request. ‘‘Type of 
Aircraft’? as used in this Request means: 


DC-8 (Intercontinental) 
B-707 (300 series) 

DC-7 (F) 

DC-7C = (F) 

L-1049H 

DC-6A 

L-1649A, 

DC-7C 


and any other aircraft which may be allocated to CRAF 
by DATA as of 1 January 1961. The relative value of 
these aircraft to the MATS mission will be considered in 
evaluating offers to be in the following order: 


(1) Turbine-powered cargo or convertible aircraft; 


(2) Turbine-powered passenger aircraft; 


(3) Pressurized piston cargo or convertible aircraft; 


(4) Piston passenger aircraft with overfly capability 


‘ 
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with maximum pay load (Atlantic crossing non-stop and 
Pacific crossing with no more than one stop) : 


e. Price. In view of the position of the Civil Aeronautics 
Board that it will not grant exemptions for the carriage 
of passengers to carriers which submit proposed rates 
below 2.9¢ per passenger statute mile, no proposal of less 
than 2.9¢ per passenger statute mile at the standardized 
statute mileage specified in the Item Description will be 
considered. 


£. Items in this Request for Proposals have been listed 
in order of volume. Carriers may submit offers on as 
many items as they choose, provided that they have the 
capability to perform whichever one of the items may be 
selected by the Government for award. Items will be 
awarded in the order listed and any carrier receiving an 
award of one item, considering the interest of the Govern- 
ment in establishing a broadened and modernized mobiliza- 
tion base, may be dropped from consideration for sub- 
sequent items. 


g. Considering the interest of the Government in estab- 
lishing a broadened and modernized mobilization base, 
award of an item may be made, however, to a carrier 
which has received an award on a previous item. Since 
under (f) above carriers may offer the same aircraft for 
more than one item, the Government will not contract for 
more than one item with the same carrier without further 
negotiation to assure that the carrier is willing to perform 
the additional item or items and, if necessary, to revise 
the expansion capability offered by the carrier on each item 
so that the total capability offered for all items awarded 
to the carrier will not exceed the capacity of the aircraft 
allocated to the Civil Reserve Air Fleet for use under the 
earrier’s CRAF Standby Contract. 
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COUNTERSTATEMENT OF QUESTION PRESENTED 
Section )16(b)(1) of the Federal Aviation Act authorizes 


the Board to exempt an air carrier or class of air carriers from 


route certificate and other economic requirements upon a finding 
that the enforcement of such requirements would be an undue burden 
upon such carriers by reason of the limited extent of, or unusual 
circumstances affecting, their operations and is not in the public 
interest. Pursuant to this authority, the Board has through the 
years issued both individual and blanket exemptions depending upon 
the substantive and administrative needs of different situations. 
Some of the exemptions conferred basic operating authority for an 
indefinite period; others were temporary and supplementary to such 
existing basic authority. The question here is: 

Whether, having issued supplemental blanket exemptions for 
the duration of one year and less to facilitate certain carriage 
for the Military Establishment, it was permissible for the Board 
to refuse renewal of such blanket exemptions upon a determination, 
without an adjudicatory hearing and "factual findings," that the 
sounder regulatory policy in light of changing conditions was to 
return to the practice of passing on individual exemption requests 


ona case-to=-case basis. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,000 
CAPITOL AIRWAYS, INC., and 
WORLD AIRWAYS, INC., Petitioners, 
Ve 


CIVIL AERONAUTICS BOARD, Respondent, 
SEABOARD & WESTERN AIRLINES, INC., Intervenor. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 
The two petitioners are members of a class of air carriers now 
commonly known as tsupplementals."_ Their basic operating authority 
consists of (1) unlimited passenger and cargo charter flights in 
domestic and overseas air transportation; (2) ten individually-ticketed 
flights per month between any points in domestic or overseas air 


transportation, and (3) "irregular" and "infrequent" cargo flights iin 


3/ Formerly known as "irregular," or "non-scheduled" carriers. 
See, American Airlines v. Civil Aeronautics Board, 98 U.S. App. D.C 
3h8, 235 F. 2d Old (1956), cert. den. 353 U.S. 905 (1957); United 
Air Lines v. Civil Aeronautics Board, U.S. App. D.C. sg 278 
F. 2d GhS (1960), vacated, 30h U.S. 297 (1960). 
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2/ 
foreign air transportation. In addition, they have from time 
to time received special individual or blanket exemptions permitting 
operations beyond the scope of their basic authority. In issue here 
is the validity of a Board order (E-15769, Tr. 35) denying renewal 
of two temporary blanket exemptions which made it possible for peti- 


tioners and all other air carriers to perform certain carriage for 


the ey Establishment that was beyond the scope of their basic 
3 < 


authority. 

The Board's action, taken without prior hearing, was based on 
a dissatisfaction with the blanket feature of the two expiring mili- 
tary exemptions which deprived it of an opportunity to scrutinize 
specific proposals in light of the aaa of the exemption 


provisions of the Federal Aviation Act. The Board determined, 


2/ The petitioners' domestic operations are conducted under in- 
dividual certificates of public convenience and necessity; their 
overseas operations under a blanket exemption order (E-97hh, see 
American Airlines v. Civil Aeronautics Board, supra); and their 
foreign operations under Part 291 of the Board's Economic Regula- 
tions, another blanket exemption (1) CFR 291). 


3/ While petitioners speak in their brief of a limited number 
of "interested parties," the exemptions here in issue extended to the 
entire industry. See Section 29.2, Tr. 1. 


h/ Section h16(b)(1) [h9 U.S.C. 1386] in pertinent part provides: 


"The Board, from time to time and to the extent necessary, 
may * * * exempt from the requirements of this title or any 
provision thereof, or any rule, regulation, term, condition, 
or limitation prescribed thereunder, any air carrier or class 
of air' carriers, if it finds that the enforcement of this 
title or such provision, or such rule, re tion, term, con~ 
dition, or limitation is or would be an undue burden on such 
air carrier or class of air carriers by reason of the limited 
extent of, or umusual circumstances affecting, the operations 
of such air carrier or class of air carriers and is not in 
the public interest." 


-3- 
‘as a matter of regulatory policy in light of changing conditions," 
that it was not desirable to extend such blanket exemptions and that 
it was reverting to handling these matters on an individual request 
basis. It hastened to assure that "this determination is made with- 


out prejudice to the disposition of such future individual applica- 


tions and, therefore, does not amount to a decision on the merits of 


any particular case" (Tr. 36). Petitioners here contend that they 


were entitled to an adjudicatory hearing cae findings" in 


support of this change in regulatory policy. This Court, on Octob 
1960, denied petitioners' motion for stay and other relief pending 
review. 


1. General history of blanket military exemptions 
Preliminary to detailing the subject matter and the circumstances 


involved in the issuance of the two exemptions which were refused 
renewal, it is important to state briefly the history of exemptions 
with respect to military contracts, involving as it does changes in 
military airlift procurement needs and policies and a substantial and 
progressive increase Fa airlift capabilities of the certificated 
regular-route carriers. The Military Establishment does not have 


3/ We note that of all the many air carriers in the industry who 
operated under the two expiring exemptions, only four filed for re-+ 
newal, and of those four, only the two petitioners have sought judicial 
review. 

6/ See Order E-1582) (Tr. 57) where the Board recounts the his- 
tory and changed circumstances in the course of denying renewal of 
certain other blanket military exemptions due to expire on the same 
date as the exemptions here in issue. See also, the Board's "Explana- 
tory Statement" in connection with the proposed repeal of the Part 
29 military blanket exemption which was issued prior to the denial 
of the renewal application here invelved (Tr. 7). 


=r 
sufficient airlift for its own purposes and turns to commercial 
operators for substantial augmentation. Most of the military re- 
quirements are for plane-load personnel and cargo flights. Some 
of the contracts are of a long term nature and provide for definite 
schedule patterns and a minimum number of trips; others are of.shorter 
duration and provide for more flexible schedule patterns. ‘In the 
past, all such contracts were generally awarded on a competitive 
bidding basis, with both regulated carriers and private carriers 


7 
vying for the business. To satisfy military requirements, it 


became necessary from time to time to grant exemptions to indi- 
vidual air carriers whose basic operating authority did not encom- 
pass the needed services. Also, as a result of the competitive 
bidding procedures, the regulated carriers were sometimes at a 
disadvantage vis-a-vis the private carriers by reason of “ advance 
tariff filing requirements and rate provisions of the Act, and 
hence exemptions from those requirements were granted as need 
therefor was shown. 

The Korean involvement marked the beginning of several one- 
year blanket exemptions to the various classes of air carriers 
comprising the entire regulated industry to cope with the adminis- 
trative burden of increased individual exemption requests and the 


need of the military for prompt action (Tr. 58). Although this 


7/ The Federal Aviation Act does not grant economic regula- 
tory authority over operations which are not in common carriage. 
Private carriers are only subject to safety regulations and are 
generally referred to as "Part hS operators." 

8/ Sections 03, Oh (49 U.S.C. 1373-h). 
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pressing need for blanket exemptions later diminished, the Board 
kept extending them from year to year, partly for the benefit of 
the military, and partly for the benefit of aiding the regulated 
industry in securing as much of the military business as possible 
in competition with private carriers. The situation was far from 
satisfactory, however, for as the Board noted, "the result of these 
competitive bidding practices has been to endanger seriously the 
financial stability of many of the carriers engaged in military 
transportation and to impede the acquisition by the carriers of 
modern equipment which is needed not only for purposes of develop- 
ment of commercial air transportation but also to broaden the 
mobilization base for national defense purposes." (Tr. 51). More- 


over, there was an increasing impact upon the regular-route certif- 


deated carriers as their airlift capacity was being substantially 
9 


and progressively augmented over their regular routes. 

Early last year, the Department of Defense, with the specific 
approval of the President, issued a policy statement which for the 
first time since the commercial augmentation program for international 
airlift was undertaken signified an intention of acquiring such air- 
lift only from the regulated carriers, i.e., those authorized by the 
Board to engage in air transportation (Tr. 58). There also followed 


a change in the procurement standards applicable to all eligible 


9/ The regular route pattern of our air transportation system 
is world-wide in scope, and many of the points to which there is a 
need for military service are regularly served by the route operators. 
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carriers, in'that price was not the compelling factor in awarding 
contracts but was to be considered along with the need to maintain 
an adequate nobilization base to meet national emergencies (Tr. 513 
Pet. Br. pe 32). It was essentially these significant changes in 
military procurement policy which made it feasible for the Board to 
return to its former practice of passing on individual exemption 
requests where there is opportunity for a meaningful appraisal of 
the effect of a grant on other carriers and the over-all transporta~ 
tion system. It was in line with this changed policy that the 
Board denied an extension of the blanket exemption authority com- 


plained of here. 


2. ‘The specific blanket exemptions here, involved 
The two blanket exemptions here involved are themselves in 


terms exemptions from a blanket exemption which was issued in 1953 


as Part 29h of the Board's Economic Regulations (Tr. 1). Part 29h, 
10 


which bears no expiration date and is still in effect, permitted 
military charter operations by all air carriers, free of any route 
or tariff restrictions, under agreements which (1) involved at 

least 2) one-way schedules between the same points per 30-day period; 
(2) ealled for a definite schedule pattern, and (3) were for a period 


10/ On July 28, 1960, the Board proposed to repeal Part 29h 
(tr. 47). |The objections of some carriers, together with the fact 
that the exemption was of long standing and indefinite duration, 
induced the Board to hold a hearing, and thereafter the Board 
issued a tentative decision to repeal the exemption (Order E-16)17, 
February 21, 1961), infra, p. 23. 
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of not less than 90 days or more than one year. As a result 


of subsequent revisions in the form of military contracts there 
arose a technical question as to the applicability of Part 294, 
and a need for further exemptions from the tariff requirements 
of the Act. To avoid the burden of processing individual appli- 
cations therefor as it had in the past, the Board, on September 25, 
1959, issued the first of the two exemptions here pertinent (Order 
E-1i8h, Tr. 3). This order, carrying the expiration date of 
September 30, 1960, exempted carriers from the first two above- 
mentioned limitations of Part 29h, i.e., the number and definite- 
ness of schedules per month. On April 26, 1960, the Board found 
it desirable for much the same reasons to exempt carriers from the 
minimum contract duration period specified in Part 29) (Order 
E-15151, Tr. 5). This exemption, which is the second one here 
pertinent, also carried the expiration date of September 30, 1960. 
Thus, the first exemption was for a term of approximately one year, 
and the second for five months. It is these two orders which the 
Board refused to extend beyond their common expiration date of 


September 30, 1960, stating that to the extent that any air carrier 


did not have sufficient authority under its basic authorizations or 
12 


any effective supplemental blanket exemptions _ to perform any 


11/ Obviously, many of the carriers already held authority 
which permitted substantial amounts of transportation for the mil- 
itary, and the exemption in some instances was of more significance 
in the tariff than the route field. 

12/ E.g., Part 29h, and also "CA" and "CAM" tovements, Order 
1584, (tr. 57, 59). 
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military contract which it obtained, its application for specific 
exemption would be considered on the merits. 

No challenge in Court has been made to any of the Board's 
actions on individual exemptions under its present policy, and all 
carriers entering into definite commitments for transportation 
during the life of the two orders here involved and within their 
scope were granted exemptions permitting the service to be performed. 
In the proceedings before the Board for repeal of Part 29) (subse- 
quent to the filing of the petition for review herein), these peti- 
tioners urged to the Board that the question of renewal of the 
orders here |in controversy should be included therein, that the 
Board renew them, and that the proceeding be otherwise expanded to 
encompass the over-all question of policy to be followed with respect 
to military traffic, including allocation of military traffic between 
the various types of carriers, rates, etc. The Board refused, deem- 
ing most of the matters urged to be premature. It pointed out in 
effect that the question before it was one of what regulatory policy 
should be followed with respect to the issuance of exemptions (i.e., 


whether on a blanket or individual basis), and that its action did 


not indicate any sea to eliminate any class of carriers from 
1 


33 
the military traffic. Rather, the Board reiterated its purpose 


13/ The evidence adduced in this proceeding consisted princi- 
pally of a showing of the volume of military traffic transported, 
and the carriers there contended that, because of the importance of 
the traffic to them, the Board's policy should be to continue blanket 
exemptions and otherwise to act in such fashion as to enable the 
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to be that of scrutinizing, where feasible, individual contracts 
in the light of the statutory standards. It concluded, however, 
that a blanket exemption was warranted for certain military trans- 
portation required on short notice, and proposed a new blanket exemp- 
tion for such operations (see Draft Release No. 2h, February 21, 
1961, infra, p. 33). 


STATUTES AND REGULATIONS INVOLVED 
Pertinent statutory provisions and Board regulations and orders 


are quoted or cited in their appropriate place in the text, and 


where such material has been printed in the Joint Appendix or in 


petitioners! brief, citation has been made thereto. 


SUMMARY OF ARGUMENT 
I 

The Federal Aviation Act does not require adjudicatory proceed- 

ings as a prerequisite to any action involving exemptions, and such 
proceedings were not required here as a matter of constitutional 
due process either in terms of the nature of the Board's action, its 
impact, or subject matter. The Board's refusal to extend the tempo- 
rary exemptions represented a policy or legislative determination 
to revert to the former system of passing on individual exemptions 
pursuant to the statutory criteria, and as such was largely a proce- 


dural determination. It applied uniformly and prospectively to the 


supplementals to continye and increase their participation. The 
Board stated that it did not reach any of these policy matters 
other than the one to return to individual exemptions in the areas 
embraced by Part 29 and the orders here involved. 
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entire industry, was entirely free of any adjudicatory element in 


relation to specific carriers, and in all respects constituted 
legislative" action of the type which properly can be taken with- 
out adjudicatory procedures. 

Moreover,| the action does not mean that these petitioners can 
no longer engage in operations for the military, but only that when 
and if their extensive basic authority to engage in air transportation 
is insufficient to authorize a particular item of transportation they 
must subject themselves to the statutory exemption standards. The 
orders here involved were only supplemental to their basic authoriza- 
tions, and were of short term duration. The petitioners were not 
entitled to assume that they would be renewed, nor have they made any 
showing of any change in position in reliance thereon. 

The Carter, Standard, and related cases relied upon by petition- 
ers are inapposite. There, the basic authorization was curtailed 
and there was either a termination, suspension, or modification of 
the right to continue a business. Further, those cases involved sit- 
uations in which facts peculiar to the licensee were applied to its 
detriment, and not legislative action of the nature here present. 

Ir 

Findings of adjudicatory facts are not required by the Federal 
Aviation Act! in relation to legislative action or as to what are essen- 
tially vrocedural matters. Apart from this factor, the order is to 
be considered in the context in which it was entered, and the mate- 
rials before the Court are more than adequate to apprise the Court of 


the legislative facts which formed the background of the order. 


-ll- 
ARGUMENT 


I. The Board was not required to conduct_adju- 
dicato: rocee rior to de to 


extend the exemptions here ‘olved 
The Federal Aviation Act does not require a hearing with 


respect to the grant, denial, or termination of an exemption. 


Eastern Air Lines v. Civil Aeronautics Board, 87 U.S. App. D.C. 


331, 185 F. 2d 26 (1950), vacated as moot, 341 U.S. 901 (1951); 
Cook Cleland Catalina Airways v. Civil Aeronautics Board, 90 U.S. 
App. D.C. 220, 195 F. 2d 206 (1952). Hence, petitioners' claim 
of entitlement to adjudicatory procedures must stand or fall on 
grounds of constitutional necessity. We submit that "due process" 
did not require an adjudicatory hearing as a precedent to the Board's 
refusal to extend the exemptions involved, either in terms of the 


nature of the Board's determination, its impact, or subject matter. 


ly/ While petitioners suggest that the statute requires hear- 
ings, the statement in Standard Airlines which they quote (Br. p. 8) 
does not have the meaning they ascribe to it. In the latter case 
of Cook Cleland Catalina sirways ‘v. Civil Aeronautics Board, 90 U.S. 
App. D.C. 220, 5 > 207 (1952), the, Board had denied 
without hearing the carrier's individual exemption application with 
the result that the blanket exemption under which it had been oper- 
ating was also terminated. This Court said: "Its ‘license’ was a 
permission to operate under a blanket exemption, and ‘no hearing is 
required by the Civil Aeronautics Act, and hence none by:the Admin- 
istrative Procedure Act, in respect of such exemptions." See also, 
Springfield Airport Authority v. Civil Aeronautics Board, ___ U.S. 
App. D.C. Fe 2d (1960), which serves as the most 
recent refutation of petitioners' contention. 
Although Cook Cleland was decided under the Civil Aeronautics 
Act (52 Stat. 973, 49 U.S.C. 01), the superseding Federal Aviation 
Act (72 Stat. 737, 49 U.S.C. 1301) made no change in the provisions 
here involved. We further note that Springfield, cited above, arose 
under the Federal Aviation Act. 
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Indeed, the regulatory considerations and problems involved were 

such that evidentiary hearings would have served no useful purpose. 
The Board's refusal to extend the temporary exemptions repre- 

sented legislative or rule-making action as that term is commonly 


understood in relation to due process requirements, and it is 


elementary that due process does not require ae proce- 
1 


dures with respect to "legislative" action. The Board's decision 
not to extend the exemptions was purely one of regulatory policy-- 

a determination to revert to the former system of passing on indi- 
vidual exemptions pursuant to the statutory criteria. The decision 
applied uniformly to the entire air carrier industry to which the 
exemptions extended. It was entirely prospective in, that all com- 
mitments made during the period in which the exemptions were in 
effect were permitted to be fulfilled. Nor can it be said that the 
Board's action represented a veiled method of striking at these 
petitioners, or a subterfuge for denial of individual exemption 
authority to them. Indeed, they could not so contend, for the Board 


has issued A number of individual military exemptions to them as 


15/ E.g., American Tru Assn. v- U.S., 3hh U.S. 298 (1953); 
Bowles v. W 5, U5. 503 (19h)$ Bi-Metallic Investment 
Go. v. State Board, 239 U.S. bhi (1915)5 Pearson ve welling, ling, 130 
F. 2d 655, 660 (CeA. 8, 1913), cert. den, 321 U.S. 7 3 
Guiseooi v. Walling, Ih F. 2d 608, 615 (C.A. 2, 19h), aff'd, 32h 
U.S. ebb (1945); Willapoint oysters ve > 17h F. 24 676, 69) 
(C.A. 9, 1949), cert. den. 330 U.S. 860 (1949); Air Line Pilots 
Assn. v. Quesada, 276 F. 2d 892 (C.A. 2, 1960). 
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well as to eee carriers since the expiration of the two blanket 


exemptions, and a judicial appeal has yet to be ty alleging 
17 
arbitrary action or unjustifiable failure to act. 


In sum, the Board's determination was in all respects one of 


future policy, and in essence one of regulatory be to be 
1 


employed in administering the exemption provision, There was no 
more punitive or adjudicatory element in permitting the exemptions 
to expire than there was in promulgating them, an action also taken 
without a hearing. The Board's responsibility at all times is to 
measure exemption authority by the standards of the Act and it should 
be free to fashion such rules of procedure and to pursue such methods 
of inquiry as it deems best adapted to the discharge of its duties. 


16/ E.g., Orders E-1582) (Sept. 26, 1960, Tr. 57)3 E-15826 
(Sept. 26, 1960); E-15855 (Sept. 29, 1960); E-15869 (Sept. 30, 1960) ; 
E-18885 (Oct. 6, 1960); E-16113 (Dec. 2, 1960); H-16151 (Dec. 16, 
1960); E-16268 (Jan. 13, 1961); E-16279 (Jan. 17, 1961). 


17/ The Board was obviously aware of the increased burden it 
was undertaking in processing individual applications expeditiously, 
and had accordingly instituted internal procedures designed to cope 
with the various problems which it could foresee. Experience has 
shown, however, that some pressing military requirements come up 
so suddenly that there is insufficient time for a meaningful consid- 
eration of an application prior to flight time. The Board, on 
February 21, 1961, has therefore invited comments on a proposed 
rule granting a blanket exemption limited to such sudden situations. 


18/ Agency procedures and practices in aid of administering 
the substantive provisions of governing statutes, as well as changes 
in such procedures and practices, are universally recognized to be 
of legislative rather than adjudicatory character and not to require 
hearings thereon. See, $84 Section (b) of the Administrative 
Procedure Act (5 U.S.C. 1003(b)). 
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Federal Communications Commission v. Pottsville Broadcasting Co., 
309 U.S. 13h, 143, 1h5 (190). 

To be sure, petitioners assert that the Board should follow a 
different policy, but that contention cannot serve to alter the 
nature of the Board's determination or to require a hearing. And 
while petitioners also assert in effect that the refusal to extend 
the blanket exemption presages action and policy which will render 
them less likely to obtain military traffic, those contentions did 
not require adjudicatory procedures here. What was involved was a 
question of regulatory policy, a matter not required to be formulated 
in adjudicatory proceedings = and one on which such proceedings 
would have served no real purpose. Indeed, in the proceedings for 
repeal of Part 291, the evidentiary showing was primarily the volume 
of business involved with policy arguments predicated thereon, and 
there has never been any dispute on the point that military traffic 
is of importance to the carriers. Hence, for this additional reason 
hearings were unnecessary. Cf. Mississippi River Fuel Corp. v. Fed- 


20 
eral Power Commission, U.S. App. D.C. __, 281 F. 2d 919 (1960). 


ey, See, e.g.) U.S. v. Storer Broadcasting Co., 351 U.S. 192 
(1956); Federal Communications Commission v. RCA Communications, 
Inc., 36 U.S. 86, 96 (1953)3 Federal Power Commission v. Trans- 
continental Gas Pipe Line Corp., 61 S. Ct. 435, 430, 450 (1961). 


20/ So far as rate requirements for exemptions are concerned, 
we point out that petitioners* contentions are also legally erro- 
neous. The lack of authority to directly fix rates in foreign air 
transportation certainly does not compel the Board to exempt with- 
out regard to rates. The Board does not consider the rate for 
rate-fixing purposes, but rather from the point of view of the 
"public interest" finding which it has to make under Section 
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Further, while impact in any event is not the dividing line 
between adjudication and rule making, petitioners do not allege any 
real adverse impact thus far from the Board's action. Rather, they 
argue primarily that the temporary exemptions involved constituted 
"licenses" within the meaning of the second Carter case (89 U.S. App. 
D.C. 310, 192 F. 2415) so that adjudicatory procedures were required 
before the "renewal" application could be denied, and that the failure 
to extend them constituted a termination or alteration of existing 
authority within the meaning of such cases as first Carter (85 U.S. 


App. D.C. 229, 177 F. 2a 75); Standard Airlines v. Civil Aeronautics 


Board, 85 U.S. App. D.C. 29, 177 F. 24 18 (1949)5 and American Air 
Transport v. Civil Aeronautics Board, 91 U.S. App. D.C. 318, 201 F. 
2d 189 (1952). 
The situation here involved is a far cry from the facts involved 
in those cases. In those and related cases relied upon by petitioners, 
there was either a termination, suspension, or modification of the 
right to continue a business. Neither in theory, nor in practice, was 


there such a result here. The order under review merely effected a 


16(b)(1). Its authority, indeed its duty, to do so is clear. 
Atlantic Refining Co. v. Public Service Commission, 360 U.S. 378 
1959); Federal Power Commission v. 


Transcontinental Gas Pipe Line 
Corpes ra. As for petitioners’ complaint about the "elaborate 
= 


priority system" established by the military (Br. p. 5), that, too, 
is obviously not properly in issue here, and in any event is 
essentially the concern of the military. Perkins v. Lukens Steel 
Co., 310 U.S. 113 (1940). = y 
21/ Also, of course, "rule making is not transformed into adju- 
dication merely because the rule adopted may be determinative of 
specific situations arising in the future." Lo rt Broadcast- 
Co ; v. United States, 93 U.S. App. D.C. oo 210 Fe 2d ak, 
27 (1 . 
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reversion to! the former regulatory policy of passing on indi- 
vidual exemptions after the ones here involved expired by their 
own terms. The Board has done nothing here to put petitioners out 
of the military business or any other kind of business. Their un- 
touched basic operating authority gives them wide scope with 


respect eee charter business in which they have been 
22 
engaged. To the extent that they may at times need additional 


authority by! way of exemption under Section 416(b)(1) of the Act 
(supra, note 4), all the Board has done, in effect, is to say to 
them and all other air carriers; "come in with your individual 
applications, and if they meet the statutory standards for exemp- 
tion, we will grant them, and if not, we will deny them." Also, 
the majority of the cases relied upon by petitioners represented 
situations in which the basic regulatory policy and scheme remain 
unchanged, and where facts peculiar to the licensee were applied 


to its detriment. In other words, these cases represented an 


22/ The exemptions in issue were granted in addition to (and 
in no sense ‘as part of) the basic authorizations to the various 
carriers in|'the industry to deal with unusual situations regarding 
military airlift requirements, and as a matter of fact were them- 
selves exemptions from a prior exemption which was no part of any 
carrier's basic authority (supra, pp. 6-7). Petitioners' basic 
authority is considerable, particularly as to their ability to 
operate plane-load charter for the military (supra, pD. 1). They 
have unlimited charter authority in domestic and overseas operations. 
It is only wath respect to foreign operations that their basic 
authority is limited to irregular and infrequent cargo flights. 
There is, therefore, no occasion to come to the Board for approval 
of charters'in domestic and overseas transportation; and as to 
foreign operations, application for exemption need be made only 

in circumstances where the "infrequency" and "irregularity" condi- 
tions of the basic cargo authority are not met, or where passengers 
are to be carried. 
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adjudication on the basis of the facts involved. Here, there 
was no adjudication of individual cases, or for that matter any 
decision on any of the various problems relating to military 
traffic. 

Moreover, we emphasize that the exemptions here involved 
were not the basic operating authority of the petitioners, and 
bore a specified termination date. Apart from what has heretofore 


been said, we believe that such an exemption properly may be per- 
2 


3 
mitted to expire of its own terms, and that there is no requirement 


for adjudicatory procedures on a renewal application. There is no 
property "right" in an acne in our view, no "right" 
acquired by a carrier by operation under a short-term supplemental 
exemption such as was here involved which entitles it to a hearing. 
The Board issues numerous short-term exemptions, and carriers 
simply are not entitled to assume that they will be renewed or 
that anything approximating a permanent license is involved. In 
sum, there can be no such acquisition of investment property in 
reliance on a short-term supplemental exemption as to entitle the 
holder to an adjudicatory hearing prior to the expiration of the 


23/ Cf. Great Lakes Airlines, et al. v. Civil Aeronautics 


Board, C.A.D-C.. Nos. 15,015 et al., decided February 2h, 1961. 

2h/ See Standard Airlines v. Civil Aeronautics Board, 85 U.S. 
App. D.C. 29, 177 Fe 2d 16 (1949); Cook Cleland Catalina Ai 
Civil Aeronautics Board, 90 U.S. App. D.C. 220, 195 F. 2d 2 
1952). 
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25/ 
exemption by! its terms, and second Carter does not apply. Any 
other result would be wholly inconsistent with the over-all statu- 
tory scheme and would seriously hamper the sound administration 
of the Act. Indeed, what these petitioners seek is to expand second 


Carter far beyond its facts and principles, to the point where every 


temporary permission carries with it an absolute right i continue 


the activity unless and until full procedures are held. We do 
not believe ‘Carter stands for any such proposition. 

Finally, we note the suggestion of abuse of discretion in not 
affording a' hearing on the renewal request in conjunction with the 
hearings on the question of revealing Part 294. There were signifi- 
cant differences between the situations involved which explain the 
Board's discretion and render petitioners’ argument no more than 


one for a "standard of paper equality." American Trucking Assn. v- 
United States, 3h U.S. 298, 315 (1953). Part 29) was promulgated 


25/ Also, of course, there is no showing here of any change of 
position by these petitioners in reliance on the temporary orders, 
and for this additional reason no basis for a holding of any entitle- 
ment to a hearing. The temporary orders on their face (Tr. 3-6) 
show that the situation which they were designated to alleviate had 
theretofore been met through individual orders. Petitioners at that 
time were engaged in transportation for the military. The orders 
were not ldng term ones, nor was there any assurance that they would 
be renewed. We submit that there could not have been any more re= 
liance by petitioners that these blanket exemptions would be extended 
beyond their term than if such exemptions never existed but peti- 
tioners had carried the military traffic for the past year on the 
authority of a series of individual and specific exemptions. 


26/ More often than not under such a view the "renewal proceed- 
ings" (required to conform to the Administrative Procedure Act if 
a matter of constitutional necessity) would take far more time than 


the period covered by the exemption which was their subject. 
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in 1953 and was of indefinite duration, and hence represented a 
much more stable type authorization than the temporary orders 
here involved. We also note the reliance on the views of Professor 
Davis and Fuchs as to when an evidentiary hearing is appropriate 
in legislative matters (Br. pp. 15818), Apart from other consider- 
ations, an application of those criteria here does not point to 
the result for which petitioners contend. The Board has not 
eliminated these petitioners from military business or passed on 
matters on which petitioners desire action or assurances, but 
rather has determined as a matter of policy to utilize the exemp- 
tion authority in the light of specific factual situations. The 
Constitution does not require adjudicatory procedures as a pre- 


requisite to such action. 


II. The Board's findings were sufficient in 
the circumstances involved 


Petitioners further contend that the reason ascribed for the 
refusal to extend the temporary exemptions is legally insufficient 
in the light of the Section 1005(f) (49 U.S.C. 1485(f)) requirement 
that "every order . . . shall set forth the findings of fact on 
which it is based," and also because the order lacks sufficient 
explicitness to permit review. 

The requirement for findings “will vary with the statutory 


authority invoked and the context of the situation presented" 


(Alabama G.S.R. Co. v. United States, 3h0 U.S. 216, 228 (1951)), 


and Section 1005(f) is one of general applicability to all Board 
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"orders." It has not heretofore been regarded by any tribunal 

as requiring findings beyond those required under general case 
law or the Administrative Procedure Act. Further, since the pro- 
vision embraces both "legislative" and "adjudicatory" action, a 
distinction obviously is to be made between the kinds of findings 


required for ‘the two types of actions. Also, whether "legislative" 


or Nadjudicatory", the findings ie "denial" need not be the same 
27 


as those required for a grant. |. _In sum, the initial question 
is whether the type of finding was appropriate to the nature of the 


action. We think so, and that a policy determination and ue, 
28 
such as was here made requires no subsidiary "findings of fact," 


particularly’ since the Sens was in the area of agency 
29, 
procedure and practice. 


27/ See, in this connection, Section 6(d) of the Administrative 
Procedure Act (5 U.S.C. 1005(d)) which provides: 


NDENIALS.--Prompt notice shall be given of the denial in 
whole or in part of any written application, petition, or 
other request of any interested person made in connection 
with any agency proceeding. Except in affirming a prior 
denial cr where the denial is self-explanatory, such notice 
shall be accompanied by a simple statement of procedural 
or other grounds." 


28/ cf. Consolidated Edison Co. of N.Y. v. Federal Power Com- 
mission, 271 F. 2d 942, 952 (C.A. 35 1959), rev'd on other grounds, 
Federal Power Commission v. Transcontinental Gas Pipe Line Corp., 
BL S.Ct. E355 L50 (1961). } 

29/ It will be noted that Section h of the Administrative 
Procedure Act has no requirement for notice and public procedure 
thereon, or! findings with respect to "rules of agency procedure or 
practice." Indeed, even where notice and public procedure thereon 
is required, the only "findings" provision in that statute is that 
"the agency| shall incorporate in any rules adopted a concise gen- 
eral statement of their basis and purpose" (5 U.S.C. 1003(b)). 
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Moreover, the "context of the situation presented" likewise 
is to be considered. The Board had, prior to the entry of its order 
herein and in relation to the proposed repeal of Part 29k, stated 
the considerations which led it to believe that the sounder policy 
was to proceed on a case~to-case basis (tr. 47, 48-52). The pre- 


cise order here involved obviously was a document related to this 


matter, and is to be read in see with this and other kindred 
30 
pronouncements on the subject. The Board restated these reasons 


in Order E=1582h, also before the Court (Tr. 57, 58) as follows: 


"There are outstanding today a group of exemptions, 
predicated to a substantial extent on conditions which 
no longer exist, extending to every carrier of each of 
the classes that make up the regulated air transporta~ 
tion system, granting them almost unlimited authority to 
perform services for the military establishment, world- 
wide in scope, entirely outside the framework of the cer- 
tificated route system that has been established under 
the provisions of Section 01 of the Act, and which take 
no account of the capacity available today in the scheduled 
services of the certificated carriers, the particular sit- 
vation of any given carrier in any specific class, or the 
effect that the operations authorized may have on the 
economic health of our air transportation system as a 
whole. Further, the Air Force has announced a program 
of implementation of the above-mentioned Department of 
Defense policy as it relates to international airlift. 
That implementation contemplates increased use of the 
scheduled services of the certificated route operators, 
and utilization of only regulated air carriers. We are 
convinced that the broad exemptions heretofore granted 
are no longer required to meet military needs, have become 
adverse to the public interest, and therefore can no longer 
be justified under the standards of the Act." 


—_————— 


30/ See, also, the Board's tentative decision set forth infra, 
pp. 23 to 31. ae 
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Plainly, these materials are a part of the context of the instant 
order, and fully inform the Court of the reasons for the Board's 
action. Petitioners' arguments concerning findings are mere 


technicalities. 


CONCLUSION 


The Board's order should be affirmed. 
Respectfully submitted, 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 21st day of February, 1961 


KHEKHKAKKKHKH HHH Served: February 23; 
In the matter of the : 
PROPOSED REPEAL OF PART 29h Docket No. 11659 et al. 


of the Economic Regulations .. 


KRHRKEKKKHHHKHK HHH HH 


TENTATIVE DECISION 


Part 29, of the Economic Regulations was adopted on June 19, 

1953 (18 F.R. 3640). It grants blanket exemption authority to all 
air carriers to perform transportation for the military establish- 
ment pursuant to "military operations charter agreements" of a 

duration of at least 90 days and not more than one year, which pro- 
vide for an average of at least 2), one-way schedules within a 30-day 
period to or from the same point, and a definite schedule pattern. 
Part 29) requires the charter agreements to be filed with the Board. 


On July 28, 1960, the Board issued a Notice of Proposed Rule 
Making, EDR-16, 25 F.R. 7261, in which it proposed to repeal Part 29k. 
Comments of supplemental air carriers in response thereto requested 
an evidentiary hearing, which the Board granted by Order E-15768 of 
September 1), 1960, 25 F.R. 8962.1/ The hearing was held before 


1/ There were certain temporary exemptions from Part 29 provided 
by Orders E-148h and E-15151 which expired under their own terms 
on September 30, 1960. These exemptions were not in issue in this 
proceeding. However, evidence of operations conducted under various 
military exemptions is in the record. We determined to grant the 
request for evidentiary hearing in relation to Part 29, because that 
regulation is of indefinite duration and has been in force since 
1953. These factors were not present with respect to the two men- 
tioned temporary orders, and we have heretofore denied applications 
for their extension. Moreover, as subsequently pointed out, the 
real issue involved is one of regulatory policy not turning on evi- 
dentiary facts. Indeed, the parties in response to the opportunity 
to adduce evidence herein showed primarily what the volume of their 
military operations had been and argue that Part 29) both in its 
present form and as expanded by Orders E-1))8) and E-15151 should be 
continued because of its economic importance to them. 
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Examiner L. Ralph Wiser on November 1 and 2, 1960. Pursuant to 
the Board's instructions, the examiner certified the record to the 
Board for tentative decision. He also certified to the Board the 
issue of whether an attachment to a letter from the Department of 
Defense (DOD) to the Board of November 1h, 1960 should be received 
in evidence. 


The examiner had notified all parties that DOD's letter is 
received in the record as its statement of position insofar as 
the document’ concerns matters at issue with respect to the pro- 
posed repeal of Part 294." Thereafter, in a letter dated Novem- 
ber 21, 1960, Pan American World Airways, Inc. (Pan American) 
asked clarification and modification of this ruling. In substance, 
Pan American asserted that the attachment contained controversial 
factual allegations and hence asked that the attachment be excluded 
from the record or that the record be reopened for cross-esamination 
of the Assistant Secretary of the Air Force on the statements con- 
tained in the attachment and for the purpose of permitting the 
parties to rebut the allegations contained therein. Pan American 
had no objection to the acceptance of the DOD letter without 
attachment as a statement of DOD's position. Seaboard & Western 
Airlines, Inc. (Seaboard) joined in Pan American's request. Vari- 
ous supplemental carriers filed answers to Pan American's request 
urging that it be denied. 


The November 1), 1960 letter of the DOD states: 


"The Civil Aeronautics Board should adopt such rules, 
regulations, etc., as are necessary to authorize all air 
carriers to perform services as required by the Department 
of Defense without being required to request the Civil 
Aeronautics Board after the award for specific operating 
authority, or exemptions from tariffs, to perform such 
service. Accordingly, the Department recommends that the 
Board adopt such rules and regulations." 


The Board verceives no reason why the attachment to the DOD 
letter need’ be made part of the evidentiary record. In essence, 
the entire document represents no more than a statement of policy 
on the part of the DOD, together with certain reasons and allega- 
tions in support of that policy. Its position is clearly stated 
in the letter itself. The Board will therefore accept the let- 
ter, without the attachment, as DOD's statement of position. 


On the merits, the issue in this proceeding is whether the 
Board's present policy of passing on requests for operating 
authority, as well as other related exemption authority, to fur- 
nish transportation for the military establishment individually 
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rather than of granting blanket authority therefor, should be 
applied to operations falling within the purview of Part 29h. In 
Order E-1582h of September 26, 1960, we stated our basic reasons 
for this policy. Those reasons, stated here somewhat more com- 
pletely, are as follows: 


Blanket military exemptions were originally issued in the 
1950-1951 period as a result of military activities in Korea and 
the need for airlift on behalf of the military departments stem- 
ming from these activities which could not readily be met by the 
air transportation services offered over the then certificated air 
route system. Although the pressing military need which led to 
the original grant of these exemptions later diminished, the Board 
continued to grant certain blanket exemptions (including Part 29h), 
in substantial part because of the desire of the military estab- 
lishment that they be continued and its representation that the 
exemptions were beneficial to it. 


In more recent years, the continuation of these exemptions 
became intertwined with broad problems posed by the DOD's policy 
of procuring its needed airlift through advertised competitive 
bidding and of utilizing the services of operators not subject to 
the economic regulatory provisions of the Federal Aviation Act of 
1958 (the Act). Early in 1960 the DOD issued a policy paper known 
as "Role of Military Air Transport Service in Peace and War," which 
was approved by the President. Further, the Air Force announced a 
program of implementation of the above-mentioned DOD policy as it 
relates to international airlift. That implementation contemplates 
increased use of the scheduled services of the Cert ey route 
carriers, and utilization only of regulated air carriers.2/ For 
the first time since the commercial augmentation program for 
international airlift was undertaken by the DOD, the Department 
has thus indicated an intention of acquiring its augmentation air- 
lift for international traffic from air carriers, as defined in the 
Act, which are, of course, subject to the economic regulations of 
the Board. Also, the capacity available today in the scheduled 
services of the certificated route air carriers is significantly 
greater than it was at the time the system of blanket exemptions 
was initiated. As a result, the conditions which existed at the 
time the Board originally started granting blanket exemptions have 
markedly changed. 


2/ The policy is dated February 1960, and the Air Force program of 
implementation thereof is dated May 1, 1960. The military vreviously 
had utilized private carriers for hire, and our exemptions were pred- 
dicated in part on the obvious desirability of permitting the regu- 
lated carriers to compete with the unregulated private carriers for 
military business. 
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These changes in the circumstances surrounding military charter 
overations led the Board to conclude that as a matter of regulatory 
policy the issuance or continuation of blanket exemptions along the 
lines of the type contained in Part 291, and augmenting orders, is 
no longer consistent with sound regulatory practice and the public 
interest. Part 29 and other related blanket exemptions applied to 
every carrier of each of the classes that make up the regulated air 
transportation system. It granted them almost unlimited authority 
to perform services for the military establishment, world-wide in 
scope, entirely outside the framework of the certificated route 
system that has been established under the provisions of Section 
Ol of the Act, without taking into account the capacity available 
today in the scheduled services of the certificated carriers, the 
particular situation of any given carrier in any specific class, or 
the effect that the operations authorized may have on the economic 
health of the air transportation system as a whole. Accordingly, 
the Board concluded that to the extent compatible with the present- 
day emergency needs of the military establishment, the Board should 
change its $ystem of granting exemption authority to perform trans- 
portation for the military from a system of blanket authorizations 
to a system of passing on individual applications for authority to 
perform specific 3/ transportation contracts for the military. The 
question here is whether we should follow the same policy with 
respect to operations which would otherwise fall within the scope 
of Part 29h. 


Supplemental air carriers oppose repeal on the grounds (among 
others discussed below) that Part 29h is of substantial importance 
to them in view of the volume of operations conducted and expected 


———— EEE 


3/ of course the Board's new policy in favor of passing on individ- 
wal aovlications for exemptions does not preclude the issuance by 
the Board of blanket exemptions in the field of military charter 
operations or other fields when there are overriding reasons there- 
for. Thus, where the Board finds that the public interest requires 
the grant of blanket exemptions, it will grant such exemptions. 

For example, in Order E-1582h of September 26, 1960, the Board 
extended the blanket exemption relating to charters performed in 
interstate and overseas air transportation under contracts with 

the Military Traffic Management Agency in those operations desig- 
nated as "Commercial Air Movements" (CAM) and "Commercial Air (CA)." 
Similarly, the Board is issuing simultaneously herewith a Notice 

of Rule Making proposing a limited blanket exemption for military 
charter operations where air carriers receive awards for trans- 
portation services from the military establishment at a time so 
close to the first transportation services required under the award 
that individual application to the Board for necessary authority 

is administratively not feasible. 
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to be conducted in the future. These contentions are not well 
taken if only for the reason that Part 29), does not constitute an 
operating authority under which a significant amount of transporta- 
tion for the military can be performed. The record in this pro- 
ceeding is clear in this respect. All parties are in apparent 
agreement that the volume of military business which moved pursuant 
to Part 29) in recent years has been small, in relation to the 
total military traffic moved. AAXICO Airlines, Inc., et al, which 
ovvoses repeal, states on brief: 


"Insofar as Part 29) itself is concerned the important 
point to remember is that the regulation, standing alone, 
has not been of any particular importance to any air car- 
rier or class of air carriers... Indeed, at the 
present time, there is not a single MATS contract which 
qualifies for exemption under Part 29), without the amend- 
ments thereto." 


Likewise another opponent, United States Overseas Airlines, Inc. 
(USOA), states on brief ". . . Part 29 of the Economic Regulations 
represents a somewhat limited area of authority." 


The record shows that only one military contract was conducted 
pursuant to the basic Part 29) during the 18-month veriod beginning 
January 1, 1958 to June 30, 1960, which amounted to $16,782,000, 
about 9 percent of the total military business of all air carrier 
parties to this proceeding. u/ Although several carriers allege 
that their military contract operations were conducted pursuant 
to the basic Part 29, there is no factual basis in the record to 
support such allegations. 5/ 


No direct evidence on the question of whether any future con- 
tracts with the military establishment would fall under Part 29) 
was introduced, and the Department of Defense has made no pertinent, 
claim or statement. One carrier contends that Part 29 is required 
for the movement of military charter traffic in the future and 
relies upon Exhibit OPP-6 which is a "Request for Proposal and 
Proposals" issued by the military relative to the MATS requirements 
for the calendar year 1961. Apparently, it is the contention of 
this carrier that this document, when finally executed, will be a 
charter agreement qualifying under Part 29). We find no basis for 
such a contention, since the proposal does not appear to provide 


L/ The total for this period according to the record was 181 million 
dollars. 

5/ Section 29.1(b) requires that military charter agreements con- 
ducted vursuant to Part 294 be filed with the Board, but only the 
one contract mentioned was so filed. 
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for at least 2 one-way flights within a 30-day period, nor is 

there any indication that such flights will be operated in accord- 
ance with a vre-agreed schedule pattern. There is nothing in the 
record to indicate that more traffic could be expected to move under 
Part 29h in the future than moved during the last few years. 


Based upon the evidence of record in this proceeding, the 
Board concludes that the volume of military business recently con- 
ducted under basic Part 29), has been very small. Nor does the 
record show that any greater amount of military business will be 
conducted under Part 29) in the future. The Board finds, therefore, 
that reveal of Part 29h will have no substantial adverse effect on, 
or cause irreparable injury to, any particular carrier or class of 
air carriers. 


The Board, moreover, would not be prevented from changing from 
a system of blanket exemptions to a policy of passing on individual 
exemotion avplications by the mere fact that a large volume of 
business is being done under a blanket exemption, The Board has 
basic authority to adoot, fromtime to time, the procedures which 
in the circumstances it deems most conducive to the achievement of 
sound regulatory goals. Thus, no person has a vested interest in a 
procedure of licensing by blanket exemption as contrasted with one 
of individual exemptions. While it is true that such a change in 
procedure makes authority to perform future operations, which 
theretofore were within the blanket authority, uncertain, it does 
not deprive any person of the opportunity to make application for 
exemption authority and, if granted, to perform any future service. 
The Board is of the view that the statutory purposes are best served 
wr not utilizing blanket exemotions unless there are special 
circumstances warranting such action. We find no such circumstances 
here, vartidularly since the authority in question is not the basic 
operating authority of any air carrier to engage in air transvorta= 
tion but is svecial authority to perform operations beyond the 
scove of such basic authority. 


The carriers favoring and oprosing repeal make numerous addi-~ 
tional contentions relating to the issue of repeal of Part 294 
based on what the Board's over-all policy should be with respect 
to licensing carriers for operations for the military which are 
outside the scove of their basic authority. Thus the carriers 
urging repeal of Part 29h argue: 


(a) The certificated carriers have ample capacity to 
transoort military traffic; 


(o} In recent years military operations conducted pur- 
suant to Part 29) and other special exemptions have generally been 
unorofitable ; 
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(c) Part 29) is contrary to Congress' stated precepts 
of air carrier regulation and vitiates the Board's control over 
routes and rates; 


(a) Blanket exemptions, such as contained in Part 29h, 
have resulted in rate wars which have driven charges for carriage 
of military traffic below economic levels; 


(e) Part 29) and related blanket exemptions have im- 
paired and delayed the modernization and expansion of the military 
mobilization base; and 


(£) Part 29) has been responsible in large measure for 
the diversion of military traffic by supplemental carriers from 
certificated route carriers. 


The carriers opposing repeal on the other hand contend that: 


(a) Repeal of Part 29) will give the certificated route 
carriers a monopoly on military traffic to the detriment of the 
supplemental carriers; 


(o) Reveal will cast uncertainty over the authority of 
the supplementals to engage in any military charter operations and 
will adversely affect their economic well-being and curtail neces- 
sary expansion plans; 


(c) Repeal would be contrary to the needs of the national 
defense; and 


(da) This proceeding, both as a matter of policy and legal 
necessity, should be broadened to encompass an over-all investigation 
of the problems of military exemptions, including the questions of 
renewal of Orders E-14)8 and E-15151, the rate level to be utilized 
as one of the criteria for granting such exemptions, and the over- 
all public interest in reserving the military charter and contract 
traffic for supplemental air carriers. 


Insofar as the arguments in favor of repeal are not rendered 
moot by our action herein, they relate to the policy to be followed 
in passing on individual applications which is not in issue herein. 
We therefore turn to the arguments of the opponents of repeal. 


Insofar as the contention respecting a monopoly of the cer- 
tificated route carriers is not refuted by the blanket exemptions 
remaining in effect and proposed similtaneously herewith, it relate 
to the Board's practice in passing on individual applications and 


js therefore premature. 6/ 


Moreover, our action here does not indicate any intention on 
the Board's part to eliminate the supplemental air carriers from 
the field of military operations. We are aware of the policy 
expressed in Board Orders E-97h) and E-1336 relating to the appro- 
priate role of the supplemental air carriers, of the policy of the 
military to utilize its traffic as a means of insuring supplemental 
airlift in times of emergency, and of the Congressional purpose 
heretofore expressed in various appropriation acts in effect re- 
servins a certain amount of military traffic for small business. 
Our action here reflects only a determination to subject particular 
operations to the statutory standards for exemption in the light 
of the stated and other pertinent criteria. It well may be that 
some traffic which otherwise might have gone to the supplemental 
air carriers, or to a particular supplemental air carrier, will 
not do so under the present policy. We believe, however, that the 
policy of adherence to statutory standards in relation to specific 
operations outweighs this consideration. We also recognize that 
there will be uncertainty on the part of individual carriers as 
to varticular operations and that this factor may affect their 
planning. However, this situation does not differ in kind from 
that present in any case jin which a carrier desires to conduct 
operations beyond the scope of its basic operating authority. Nor 
do we find any basis for the contention that repeal would be con- 
trary to the needs of the national defense. The DOD did not 
introduce evidence on this point. This, together with the fact 
that the DOD, since Part 29h was adopted, has revised the terms of 
its contracts so as to effectively preclude the use by the carriers 
of the exemption authority contained in Part 29, shows that repeal 
of Part 29h will not be contrary to the needs of the national de- 
fense. Moreover, the Board, as previously mentioned, is consider- 
ing a new blanket exemption to meet the requirements of the DOD 
which cannot conveniently be met on a case-to-case basis. 


As oreviously indicated, the Board has heretofore determined 
that the exemptions in Orders E-1sh8h and E-15151 should not be 
extended. The Board is of the view that it was not legally required 
to place this matter in issue in this proceeding, or to reconsider 
here its prior action with respect to those exemptions. Moreover, 
were we to reconsider, the result would be the same. The carriers 
urge an extension of the mentioned orders upon the same policy 


TS 


6/ Conversely, we do not now specifically rule on the various con- 

tentions of the proponents of repeal as to what our over-all policy 
should be beyond that stated above. These contentions are equally 

premature. 


asi 


arguments used to support the continuation of Part 29), based on 
assertions of the importance to them of the military traffic trans- 
ported under the mentioned orders. We recognize that a substantial 
volume of overations was moving under those orders and that the 
income received therefrom by particular carriers was important from 
their individual business standpoint. Nonetheless, the volicy 
considerations which warrant elimination of broad blanket exemptions 
to the extent that that can be done consistently with meeting the 
needs of the military and sound administration of the Act militate 
against any reinstatement of such orders. We have heretofore acted 
in Order E-1582h to meet scme of the needs which exist for author- 
ity required on short notice, and are proposing simultaneously 
herewith a new limited blanket exemption which will further meet 
such needs. In the Board's view, these actions provide all the 
blanket authority that is desirable or required at this time. 


Moreover, we are not convinced that we need explore all of the 
other matters urged upon us as requiring a hearing, either at this 
time or on the basis of an evidentiary record. Except to the 
extent granted herein, all requests for relief made in this pro- 
ceeding are denied. 


The Board, therefore, has made a tentative decision to repeal 
Part 29 of its Economic Regulations, 1) CFR Part 29h, effective 
30 days following publication of its final action herein. 


This tentative decision shall be served upon all persons who 
have been made varties to this proceeding. Exceptions to this 
tentative decision may be filed with the Board as provided in 
Section 302.30 of the Procedural Regulations, and briefs pursuant 
to Section 302.31 may be filed within 20 days of service of this 
tentative decision. If no timely exceptions are filed, this 
tentative decision will be reissued in proper form as the Board's 
final rule-making action in this matter. 


By the Civil Aeronautics Board: 


/s/ Robert C. Lester 


Robert C. Lester 
Secretary 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
Economic Regulations 


Docket No. 1218 
Dated: February 21, 1961 


PART 288 - EXEMPTION OF ATR CARRIERS FOR 
SHORT NOTICE MILITARY CONTRACTS 
NOTICE OF PROPOSED RULE MAKING 


Notice is hereby given that the Civil Aeronautics Board has 
under consideration a new Part 288 of the Economic Regulations 
which would exempt air carriers, subject to certain conditions, 
limitations, and requirements, from the provisions of Sections 
01 and 03 of the Federal Aviation Act and certain Board regula~ 
tions to enable them to perform services for the military estab- 
lishment called for on notice too short to permit application to 
the Board for individual authorization. 

The principal features of the proposed regulation are ex- 
plained in the attached Explanatory Statement and the proposed 
amendment is set forth in the attached Proposed Rule. This reg- 


ulation is proposed under authority of Sections 20)(a) and 116(b) 


of the Federal Aviation Act of 1958 (72 Stat. 743, 771; 49 U.S.C. 
132), 1386) e 


Interested persons may participate in the proposed rule 


making through submission of ten (10) copies of written data, 


views, or arguments pertaining thereto, addressed to the Docket 
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Section, Civil Aeronautics Board, Washington 25, D. C. All rele- 


vant matter in communications received on or before March 0, 1961 
will be considered by the Board before taking final action on the 
proposed rule. Upon receipt by the Board, copies of such communi- 
cations will be available for examination by interested persons in 
the Docket Section of the Board, Room 711, Universal Building, 1825 
Connecticut Avenue, N.W., Washington, D. C. 


By the Civil Aeronautics Board: 


/s/ Robert C, Lester 


Robert C. Lester 
Secretary 
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EXPLANATORY STATEMENT 
The Board this day has issued a Tentative Decision to repeal 

Part 29) of its Economic Regulations which had been adopted on 
June 19, 1953, and which provided blanket exemptions authorizing 
air carriers to perform transportation services for the military 
establishment pursuant to certain types of long-term contracts. 
As stated in its Tentative Decision, it is the Board's present 
policy to consider applications of air carriers for additional 
authority required for performance of services for the military 
establishment on an individual basis. However, it appears to the 
Board that it would be in the public interest to issue an automatic 
exemption which would be restricted to situations where air carriers 
receive awards for transportation services from the military estab- 
lishment at a time so close to the first transportation services 
required under the award that individual application to the Board 


for necessary authority cannot conveniently be processed. The 
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attached proposed new Part 288 is intended to serve this purpose. 

In light of experience, it is not administratively feasible to 
process, in the regular course of Board operations, applications for 
exemption authority to perform transportation services for the mili- 
tary establishment where the first flight is required within three 
weeks of the time when the carrier receives the definite information 
which would enable it to make application to the Board. Still less 


feasible, of course, would be applications for certificate authority 
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for such transportation. These appear to be unusual circumstances 
which affect the operations of carriers receiving transportation 


contracts from the military establishment on such short notice, and 


which would make enforcement of the provisions of Section 01 of 


the Act an undue burden on such carriers. On the other hand, the 
public interest appears to require that air carriers operating 
large aircraft but not otherwise authorized to perform transporta- 
tion which the military establishment requires on short notice, 
should be available to the military for such services. 

New Part 288 would exempt all air carriers who have basic 
authority to operate large aircraft from Sections 01 and 03 of 
the Act and from related Board regulations to the extent necessary 
to perform "short notice MATS charter service." This authorization 
would apply where the military requires transportation services at 
any time earlier than three weeks from the date the carrier is 
required to submit its proposal to the military but would not extend 
to the performance of transportation services later than 30 days 
after the first flight. Where the award purports to cover services 
beyond that'time, individual applications will have to be filed by 
the air carriers. The exemption would also be conditioned on a 
written statement by the military establishment accompanying the 
award that the respective transportation services are necessary 
to fulfill unforeseen military requirements where time is of the 
essence. The exemptions would be restricted to awards which vro- 


vide for compensation to the air carriers at a fair and reasonable 
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level as set forth in section 288.7 of this Part. From time to 
time the Board may, of course, revise these minimums as required 
by the public interest in light of changed circumstances. Carriers 
would be required to file true copies of such awards and to report 
to the Board the services rendered pursuant to the exemption. 
The authority granted in Part 288 would be in addition to, and 
would not in any manner limit, the basic operating authority of any 
air carrier. However, individual application for exemption author- 
ity will have to be made for authority which in any manner goes 
beyond that granted in Part 288, or for exemption from any of its 
conditions or requirements. Operations for the military establish- 
ment exceeding the basic authority of the air carriers and the 


authority granted in new Part 288 and in any other regulation or 


order of the Board, or in violation of any provisions of Part 288, 


would be treated by the Board like any other violations of the Act 
and its regulations. 

The Board contemplates a duration of one year for Part 288 
unless it is rescinded earlier in the public interest. Part 288 
would authorize only operations pursuant to separate instances of 
short notice awards, none of which could continue more than 30 days 
without other and different operating authority. It therefore 
appears to the Board that this part would not license activities 
of a continuing nature within the meaning of Section 9 of the 


Administrative Procedure Act. 
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PROPOSED RULE 
SUBPART A - GENERAL 


Section 288.1 Definitions. As used in this Part, 


Act means the Federal Aviation Act of 1958, as amended. 


Air carrier means a citizen of the United States holding 
economic operating authority to engage in air transportation as 
a direct air carrier with large aircraft, other than the author- 
ity conferred by this Part. 

Large aircraft means an aircraft of more than 12,500 lbs. 
certificated maximum take-off weight. 

MATS means the Military Air Transport Service. 

Short! notice MATS charter service means transportation in 
planeload lots of persons and/or property pursuant to civil aug- 
mentation contracts with MATS whereunder the first flight under 
an award occurs not more than three weeks after the date estab- 
lished by MATS for the submission of proposals by the air carriers 
and all flights are to be performed within 30 days of the first 
flight. 

All terms defined in the Act and not otherwise defined in 
this Part are used in the sense of their statutory definitions. 

Section 288.2 Applicability. This Part applies to short 
notice MATS charter service by air carriers holding economic 
authority from the Board to provide air transportation of persons 
and/or property by the use of large aircraft which are parties 


to effective CRAF agreements, provided the award contains or is 
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accompanied by a written statement of the military establishment 
that such award is for transportation necessary to fulfill unfore- 


seen military requirements as to which time is of the essence. 


SUBPART B - EXEMPTION, CONDITIONS AND REQUIREMENTS 
Section 288.5 Exemption. Subject to the provisions of this 

Part and the conditions imposed, air carriers holding authority 
from the Board to engage in air transportation of persons and/or 
property by the use of large aircraft and which are parties to 
effective CRAF agreements are hereby exempted from the following 
provisions of Title IV of the Federal Aviation Act of 1958, as 
amended, and the Board's Economic Regulations: 

Section 01(a) of the Act; 

Section 03 of the Act; 

Part 202 of the Regulations; 


Part 207 of the Regulations; 
Part 221 of the Regulations. 


Section 288.6 Scope of exemption. The exemptions granted in 


this Part extend only to transportation of persons and/or property, 
by air carriers holding economic authority from the Board to provide 
air transportation for persons and/or property by the use of large 
aircraft which are parties to effective CRAF agreements, under 
agreements for short notice MATS charter service as defined herein, 
where the award contains, or is accompanied by, the written state- 
ment set forth in the proviso to Section 288.2 hereof, This 

authority is in addition to all other authority to engage in air 
transportation issued by the Board to any air carrier and will not 


be construed as in any manner limiting such other authority. 
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Section 288.7 Reasonable level of compensation. It shall 
be 2 condition on the exemptions granted by this Fart that the 
level of compensation for transportation provided for short notice 
MATS charter service shall not be uneconomically low. In the 
absence of specific Board approval, the compensation for such 
service shall not be less than the following: 

(a) Minimum charges. 

i. For round-trip passenger services - 2.9 cents 
per passenger-mile. 

2. For round-trip cargo services - 13.75 cents 
per cargo ton-mile. 

3. For one-way passenger services - 4.2 cents 
per passenger-mile. 

kh. For one-way cargo services - 22.5 cents 


per cargo ton-mile. 


Provided, that a minimum of 16.5 cents per cargo ton-mile 


shall apoly to segments of round-trips on which cargo is carried, 
in cases where passengers are carried on one or more other segments 
of the round trip. 

(b) Minimum utilization of aircraft. The minimum charges 
established by Paragraph (a) nereof shall be deemed economic only 
when the resulting revenues are at least the equivalent of such 


charges applied to the following minimum loads. 


ai 


Aircraft Number of Tons of Cargo For Tons of Cargo For 
Type Passengers Convertible Aircraft All-Cargo Aircraft 


pe-6 83 9 13 
DC-7C 95 15 18 
1-109 95 15 18 


(c) Round-trip services defined. For the purposes of this 


section, round-trip services are those where passengers or cargo are 
transported on two or more successive revenue.flights, and where the 
last revenue flight terminates at the point of origin of the first 
reveme flight, and the scheduling permits departures within four 
hours of arrival from each point on route except at one point where 
the aircraft may be scheduled for departure within 72 hours of arrival. 

If the trip otherwise meets the requirements of this definition, it 

shall be deemed a round-trip although passengers are carried on one 

or more segments thereof, and cargo on one or more other segments. 

(ad) Other provisions of this section notwithstanding, mini-~ 
mum charges for charter services between Travis Air Force Base and 
points in the Orient may be based on the shorter North Pacific routing 
in cases of one-way passenger or cargo charters, but such charges 
shall be based on the Central Pacific Routing in cases of round-trip 
passenger charters. 

NOTE: In cases where aircraft types not listed in Paragraph (b) 
hereof are used, or the compensation provisions otherwise 
do not fall within the scope of this section, the exemp- 
tions of this Part do not apply and individual applications 


for operating authority must be filed with the Board as 
provided in Section 288.9, infra. 
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Section 288.8 Filing of reports. 

(a) Contents of reports. Within 10 days of the last flight 
under each award performed pursuant to authorization granted by 
this Part, air carriers shall file with the Board reports covering 
such operations and containing the following information: 

A true copy of the award; 

Number of trips, and date each trip originated; 
Origin point, intermediate points (operational and 
itraffic), and destination point of each trip; 

Type of aircraft used for each trip; 

iAjreraft miles (statute) flown on each trip; 

Number of passengers and/or tons of cargo carried on 
each trip; and 


(vii) Contract price per passenger and/or ton of cargo. 


(bo) Filing. Three copies of the reports shall be filed with 


the Office of Carrier Accounts and Statistics of the Board. 

Section 288.9 Applications for other relief. Air carriers may 
make timely applications for authority to engage in air transporta- 
tion for the military establishment not covered by this Part, in- 
cluding relief from any limitation or requirement imposed by this 
Part. Such applications shall be governed by the provisions contained 


in 1) CFR Part 302, Subparts A and D. 
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SUBPART © - ENFORCEMENT 


Section 288.15 Violations. Operations by any carrier for 


the military establishment which are not within the scope of such 
carrier's basic authority or of this Part or of other authority 
granted by the Board prior to the time such operations are under- 
taken, or non-compliance with any applicable requirements, condi- 
tions or limitations in this Part constitute violations of the 
Federal Aviation Act of 1958 and will render the offending air 
carrier subject to imposition of lawful sanction, including in 


proper cases criminal prosecution under Section 902(a) of the Act. 


SUBPART D - DURATION 
Section 288,18. Expiration. 

(a) This Part shall expire unless re- 
scinded by the Board at an earlier date. The Board reserves the 
right to rescind this Part or any provision thereof at any time, 
with or without notice or hearing, as the public interest may 
require. 

(b) The transportation services performed pursuant to the 
authorization granted in this Part do not constitute an activity 
of a continuing nature within the meaning of Section 9(b) of the 


Administrative Procedure Act, 5 U.S.C. 1008(b). 


